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HE sensitive Keats, fearful that ap- 

proaching death would rob him of the 
poet’s amaranth, asked that these words be 
graven on his tomb: “Here lies one whose 
name was writ in water.” This brief sen- 
tence is not only. the fit epitaph, but even 
the generic biography, of the lawyer. His 
attainments, his qualities, his successes van- 
ish with the breath of those whose spoken 
praise makes his fame. The only record is 
in the brief memory of man, or in the hidden 
volumes of the courts. The reputation of 


-even the greatest lawyer scarcely outlasts 


his generation, unless he has won eminence 


-outside his profession. When the Bar re- 


counts its great names, the public recog- 
nizes only those who, beside their legal vic- 
tories, have rendered notable service as 
statesman, publicist, or man of letters. The 
familiars of Daniel Webster and Jeremiah 
Mason regarded Mason as the greater 
lawyer. The fame of Rufus Choate as the 
foremost American advocate is but a shad- 
owy tradition. And Lord Brougham wrote 
of the elder Pitt that nothing remained by 
which a later,time could judge of his elo- 
quence or of his power as a debater, except 
the testimony of his contemporaries. 

The recital of the facts in a lawyer’s 
career is not only brief, but often uninter- 
esting; and it wholly fails to indicate what 
manner of man he is, what power he wields, 
and what talent he possesses. 

George R. Peck, the new president of 
the American Bar Association, was born in 
Steuben County, New York, and spent his 
boyhood and youth upon a Wisconsin farm. 
In 1862, in the beginning of his college 





course, he enlisted in the Union Army. 
Soon promoted to a lieutenancy in the 
31st Wisconsin Infantry, he marched with 
Sherman’s army to the sea; and, when the 
war ended, was mustered out with the rank 
of captain. Returning to Wisconsin, he 
studied law, and was admitted to the Bar 
in 1867. He began practice at Janesville, 
Wis., but removed to Independence, Kan., 
in 1871. In 1874, he was appointed United 
States District Attorney, and went to To- 
peka, where he resided until 1893. In 1880, 
he resigned the district attorneyship, and 
two years later became general solicitor of 
the Atchinson, Topeka & Santa Fé Rail- 
road Company. During the six years of 
his service as district attorney, he success- 
fully conducted many important causes, 
among them the great Osage land case, in- 
volving the government’s title to 960,000 
acres of land. Since 1893 he has been en- 
gaged in general practice at Chicago, IIl., 
as a member of the leading law firm of 
Peck, Miller & Starr. He has also been 
general counsel of the Chicago, Milwaukee 
& St. Paul Railway Company since 1896. 

During thirty-eight years of active prac- 
tice, Mr. Peck has argued many important 
cases in the State and Federal Courts of the 
West and Southwest, and before the Su- 
preme Court of the United States. The 
extent of his professional experience has 
given him a wide acquaintance among lead- 
ing American lawyers, while the warmth 
and generosity of his nature, and the fasci- 
nation of his wit and learning have made 
these acquaintances his devoted friends. 

In 1g00, he delivered the annual address 
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before the American Bar Association upon 
‘The March of the Constitution,’ a subject 
suggested by a chapter title in Carlyle’s 
French Revolution. In it he traced the his- 
tory and growth of the immortal document, 
its adaptability and adaptation to the chang- 
ing conditions of our people and our insti- 
tutions, and the paramount influence of 
Chief Justice Marshall. He largely antici- 
pated the learning and eloquence that were 
bestowed upon the great Chief Justice at 
the ‘‘Marshall Day”’ celebrations of the fol- 
lowing year. Ever since the delivery of that 
masterly address, Mr. Peck has been known 
not only as a great lawyer, but as a stu- 
dent of American institutions and law, and 
a master of English speech. Here are a 
few paragraphs that show its quality: 
‘Unwritten constitutions are constitutions 
only by fiction. In England constitutional 
principles are much discussed, but no one 
ever claimed an act of Parliament could be 
ignored or disregarded for a supposed or 
real violation of that intangible and liquid 
ideal called the British Constitution. It 
seems strange to us, but yet in England an 
act of Parliament may be unconstitutional, 
and still be legal and valid. In other words, 
the British Constitution is perfect as a text, 
but worthless when Parliament preaches the 
sermon. But the omnipotence of Parlia- 
ment is a very different thing from the acts 
of a legislature whose powers are circum- 
scribed by the only omnipotent thing in our 
government, which is the constitution; not 
a list of precedents and prescriptive rights, 
but the deliberate will of the people set 
down in written words, by the only sov- 
ereign authority — the people themselves. 
‘“Gibbons v. Ogden, decided in 1824, is 
the great source to which all must go who 
would understand the scope and import of 
the commerce clause of the Constitution. 
“There is a certain solemnity in all of 
Marshall’s constitutional decisions; a solem- 
nity becoming a great magistrate with such 
duties to perform. No judge ever had to 
walk in a harder path. But he never fal- 





tered, and his judgments have stood every 
test, as the firm and convincing pronounce- 
ments of the law. 

‘The argument in the case dealt largely 
with the question whether navigation is 
commerce, but Marshall, answering the 
question in the affirmative, added in that 
conclusive way which no other judge ever 
equalled or approached: ‘Commerce un- 
doubtedly is traffic, but it is something 
more; it is intercourse.’ It would almost 
seem that he was prophet as well as judge, 
for in that sentence he unconsciously fore- 
told the railroad, the telegraph, the tele- 
phone, and all the wonderful appliances by 
which science compels nature to be the 
servant and minister of man. 

‘‘There is something very noble and ele- 
vating in the discussion towards the end of 
the opinion, of the powers of the states and 
of the general government where he speaks 
of ‘powerful and ingenious minds,’ who 
would explain away the Constitution ‘and 
leave it a magnificent structure, indeed, to 
look at, but totally unfit for use.’ 

“His judicial career and his earthly 
career ended July 6, 1835. He had been 
chief justice thirty-four years, and it is 
only true of him to say that, ‘take him for 
all in all,’ he was the greatest judge that 
ever lived. By the common and unfettered 
judgment of the Bar, by the unanimous 
voice of statesmen, jurists, and scholars, he 
was the oracle of our constitutional law, the 
interpreter, the expounder, and in a certain 
sense the maker of the Constitution. 

“During all his long incumbency of the 
chief judicial office there never was a day 
that the Constitution did not move forward, 
as a constitution should, to meet the crowd- 
ing exigencies of human affairs. 

“‘And so, gentlemen, the constitution 
marched; and without exaggeration it may 
be truly declared that John Marshall was 
its guide, its light, and its defender. Our 
profession looks upon him with a somewhat 
idolatrous feeling, but I do not think it is 


excessive. When we consider what might 
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have been our fate if another and not he 
had occupied that great seat, we may well 
believe that Providence watched over the 
Republic. He interpreted the constitution, 
but he interpreted it in the comprehensive 
way which made it a thing of life instead of 
death; a chart of government instead of a 
collection of meaningless phrases. Only two 
Americans are better entitled to the grati- 
tude of our people — George Washington 
and Abraham Lincoln.”’ 

Mr. Peck’s characteristics as a lawyer are 
thoroughness of preparation, rare discrimina- 
tion in the use of his materials, whether of 
fact or law, directness and simplicity in pre- 
sentation coupled with unusual literary form, 
and a keen insight into the springs of human 
action. His arguments are not symmetri- 
cal creations of articulated thought, cold 
and colorless. They are interesting discus- 
sions in which sound reasoning is made 
persuasive by a charming style and a moral 
earnestness, and by subtle appeals to senti- 
ment and experience which give logic a 
compelling power. In a word, he has what 
has been aptly called an unerring’ sense of 
the jugular. He plans to deliver the one 
lethal blow rather than many. The simplest 
case involves many questions that may be 
controlling, but the most complicated case 
generally turns at last upon a single issue 
that Court or jury deems decisive. Perhaps 
it was his experience under General Sherman 
that taught him to concentrate his fire, to 
find and most fiercely to attack the weakest 
spot in the enemy’s lines, while diverting 
such an assault from his own. 

In an address before the law class of the 
University of Wisconsin, in 1892, Mr. Peck 
declared that, while learning, training, and 
reasoning power are essential to success at 
the Bar, tact is the supreme qualification; 
for, without it, other qualities prove inef- 
fective in the actual combats of the profes- 
sion. This, tersely, describes his own equip- 
ment as a lawyer, but it gives no hint of his 
capacity and great versatility; his intellec- 
tual strength directed by sound and prac- 





tical judgment, the rare combination of 
beauty and vigor in diction, the charm of 
manner, the breadth of culture, the exuber- 
ant imagination, the play of wit and humor, 
which give lightness and carrying power to 
his arguments, and delight the listener while 
they convince him. 

Singularly qualified to win and hold pop- 
ular favor, and enjoying the full confidence 
of the people among whom he has lived, 
Mr. Peck has steadfastly refused office, and 
has devoted himself unsparingly to the work 
of his profession. The district attorney- 
ship, which he held in his youth, was his 
only public office. He declined the ap- 
pointment as senator from Kansas which 
was tendered him by Governor Humphrey, 
in 1891, upon the death of Senator Plumb. 

He drafted, in 1893, the original articles of 
association of the Civic Federation of Chi- 
cago, from which the National Civic Feder- 
ation and its allied organizations have grown. 

For more than twenty-five years he has 
made each year memorable to some com- 
munity by an address before university, or 
literary society, or patriotic organization. 
Wherever he has spoken he has carried the 
gospel of idealism, and has presented it with 
a literary beauty that never failed to win 
praise and personal regard in equal measure. 
His address on “The Kingdom of Light,” 
first given before the students of Washburn 
College, Kansas, suggests by its subject his 
delight in the intellectual life. His oration 
before the University of Virginia upon 
“The Worth of a Sentiment,” made him 
known to the people of the Old Dominion 
as an orator of the first rank. His speech 
at the unveiling of St. Gauden’s statue of 
Logan, in Chicago, is, perhaps, the most per- 
fect address of its kind delivered in recent 
years. His lecture on ‘‘Temperament”’ has 


‘been given before the State Teachers’ Asso- 


ciations of Wisconsin and Kansas, and before 
the State Normal Schools of Illinois and 
Iowa. Unique and notable is his lecture 
upon ‘‘The Puritans,’ first delivered before 
the Ethical Society of Milwaukee, in 1902. 








512 


THE GREEN 


BAG 





Everything he writes has a literary qual- 
ity and distinction. His brief eulogies of 
Lincoln, Grant, and Logan, are prose poems. 
In the ‘‘ Lincoln”’ he said: 

“Ideal characters cannot be made to 
order. They must stand for something 
more than accident, for something better 
than titles and dignities. 

“Abraham Lincoln outshines the Plan- 
tagenets and ennobles common blood for- 
evermore. 

“He was great, not knowing his own 
greatness. In him commori sense took on 
flesh and blood. Rooted in humble soil his 
life grew and strengthened and uncon- 
sciously blossomed into fame. 

‘*When, in 1858, he made that memorable 
canvass of Illinois, the Republican party 
was a great instrument, discordant and un- 
tuned. He touched its chords, and straight- 
way a nation leaped into life to follow its 
enchanting strains. No herald announced 
his coming, no trumpet sounded when a 
new Agamemnon rose from the prairies. 
‘Is not a man better than a town?’ asks 
Emerson. Verily, Abraham Lincoln, pro- 
claiming the truth that had just begun to 
dawn, was more than a city with all its 
domes and turrets flashing against the sky. 

‘‘History has given Abraham Lincoln a 
unique place. He had power greater than 
king or emperor, and he used it as modestly 
as a village pastor might wield his influence 
over a rural congregation. He was granite 
for the right, but yielding as water when 
common sorrows touched his own sad heart. 

**He was above all things a man; strong, 
resolute, modest, too great to be proud, 
too deeply introspective not to see his own 
limitations and his own possibilities. No 
ruler by divine right ever had more true 
dignity; no laborer driving his team afield 
more true humility. As Abraham Lincoln, 
he never forgot that he was president; as 
president, he never forgot that he was 
Abraham Lincoln. 

‘“‘Out of the nightmare of the war, clear 
cut against the April sky, there rose a 


‘tures.’ 





figure for which he had longed by night 
and by day. It was the figure of a nation. 
The camp, the march, the battle, and the 
prison had upreared its walls. No contract 
made it. No parchment can define all its 
powers or limit its possibilities. It is suf- 
ficient unto itself. Not States but people 
gave it life, and not States but people must 
perpetuate it. It preceded and will survive 
the written formulas which are the husk, 
and not the kernel, of constitutional govern- 
ment.”’ 

In his dedication of the Statue of Grant, 
is this passage: 

“T would not take from that noble life 
one little flaw through which the real 
brightness of his character: shines more 
plainly. Victory is sweet to a soldier's 
heart. When Lee surrendered, the measure 
of success was heaped and crowded for 
U.S. Grant. He had won for all time the 
fame of a great general. But he was some- 
thing more than a great general when in 
that hour he bade the weary soldiers he 
had fought so long to go back to their 
farms and cotton fields, and build up their 
broken fortunes. It was an act such as 
poets love, when they sing of Arthur and 
the Table Round, or of the fabled Cid whose 
gentle hands bound up the wounds his own 
right arm had made. Whatever it meant 
to others, to Grant Appomattox meant 
only peace. Some blossom from the famous 
apple tree dropped into the old com- 
mander’s heart, and filled it with the 
sweetness of the Spring.’’ 

And in the Logan address are these 
sentences: 

“Anniversaries are harmonies; 
observing them, we set history to music.” 

‘Behold the bronze epic! Arma virumque 
to all who shall gaze on these heroic fea- 


and, in 


“Art has a subtle vision. It worships 
beauty. Poems and songs are links which 
unite it to Nature,.and to human nature, 
which is the flower of all things. It puts 
light and color upon canvass, only that the 
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picture may speak the universal language. 
It shapes ideals into form, as Phidias carved 
in the rude marble those dreams of beauty 
that haunted him when he thought of 
Marathon. Its noblest conceptions rise from 
events which have moral grandeur in them; 
from illumined moments, when some soul 
has reached its highest exaltation. Seeing 
that they are beautiful, it keeps them so 
forevermore.” 

‘‘The real proof of genius is the manner 
in which high responsibilities are met. 
Abraham Lincoln, in the school of Sangamon, 
was hardly a prophecy of him who became 
the foremost man of all this world. Galena 
and Appomattox are wide apart; but Grant 
spanned them. The law of growth rules; 
and only those who can rise to occasion are 
great. Measure Logan by this unfailing 
test and he becomes collossal. Emerson 
tells, in a familiar line, how Michael Angelo 
‘wrought in a sad sincerity’; but so in 
truth does every man who, in the stress of 
duty, builds domes, or carves statues, or 
fights battles.” 

“This day is dedicated to Logan as a 
soldier. He won it from the calendar, and 
made it his own.”’ 

Mr. Peck had a large part in both the 
fact and the commemoration of the return 
of fraternal relations between North and 
South. At Atlanta in the Peace Jubilee, 
which followed the end of the Spanish War, 
he expressed the new spirit in an address 
entitled ‘‘The New Union,” and in the 
following year he addressed the University 
of Georgia upon ‘Scholarship and Patriot- 
ism.’’ In recognition of his attainments as 
a scholar and of his service to civic better- 
ment, three colleges have conferred upon 
him the degree of LL.D. 





As the quality which is called tact gives 
success where mere strength would fail, so 
the personality of a lawyer counts for more 
than his abilities or his achievements in his 
standing at the Bar and in the community. 
George R. Peck is to-day president of the 
American Bar Association, not only because 
he is a great lawyer, but because he is a 
great man. His abilities are made fascina- 
ting by the frankness, geniality, and hospi- 
tality to ideas and all high human qualities, 
which show in his every public and private 
utterance. The life of the mere lawyer 
has never been his; it could not confine the 
amplitude of his tastes and powers. In all 
the years of arduous struggle for success at 
the Bar, he has lived as close to Chaucer, 
Milton, Shakespeare, Wordsworth, Tenny- 
son, and Burns, as to Blackstone, Chitty, 
Coke, and Stephen. He has been a thorough 
student of literature as well as of law, has 
cultivated the humanities, as well as the 
judges.and the jury, has had an interest 
and an influence in public affairs, and has 
kept himself in vital relations with the 
intellectual life of the world. 

In ‘‘the noble though arduous profession 
of the law,” he has won the “‘truly enviable 
reputation” by that ‘‘industry, energy, per- 
severance, and self-denial’? which Lord 
Campbell, in the dedication of his “* Lives,” 
commended to his son. His generosity to 
his associates and his kindliness to his 
juniors win their affection and devotion. 
Companionable, large-hearted, and open- 
handed, he inspires enthusiastic friendships, 
in which admiration of his masterful abilities 
is submerged in a warmer admiration of the 
man. 


Cuicaco, ILti., August, 1905. 
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THE AMERICAN 


LAWYER 


By ALFRED HEMENWAY 


E are told that in the United States 

there are more than one hundred 
and fourteen thousand lawyers, each of 
whom as a part of the ceremonial of admis- 
sion to the Bar has taken the oath of allegi- 
ance and that other oath of impressive 
solemnity, the attorney’s oath, whereby he 
invokes God’s help that he may do no false- 
hood nor consent to the doing of any in 
court; that he may not wittingly or will- 
ingly promote or sue any false, ground- 
less or unlawful suit, nor give aid or con- 
sent to the same; that he may delay no 
man for lucre or malice, but that he may 
conduct himself in the office of attorney 
within the courts according to the best of 
his knowledge and discretion and with all 
good fidelity as well to the courts as to 
clients. 

That he has a good moral character must 
appear to the satisfaction of the court. 
With zealous care justice guards her por- 
tals. 

On admission to the Bar each becomes 
an officer of the court. It is the ‘‘office of 
attorney’’ to which he is admitted. His 
tenure is for life or during good behavior. 

Thus accredited and so- consecrated, he 
enters upon the practice of the law whose 
code of morals finds fit expression in the 
memorable words of the ‘‘Institutes”’: 
Juris precepta sunt hec: honeste vivere, 
alterum non ledere, suum cuique tribuere.”’ 
“These are the precepts of the law: to live 
honorably, to injure nobody, to render to 
everyone his due.’’ This is the golden rule 
of the civil law. Its terse utterance is the 
law’s practical rule of conduct. Its gener- 
ality does not make it valueless. It is like 
the cardinal points of the compass. 

The Bar is a part of the court. “It is 
believed,”’ said Mr. Justice Miller in Gar- 
land’s case, ‘‘that no civilized nation of 
modern times has been without a class of 





men intimately connected with the courts 
and with the administration of justice, called 
variously attorneys, counselors, solicitors, 
proctors, and other terms of similar im- 
port.... They are as essential to the 
successful working of the courts as the 
clerks, sheriffs, and marshals, and, perhaps, 
as the judges themselves, since no instance 
is known of a court of law without a Bar. 
And Mr. Justice Field, in the same case, 
said: ‘‘The attorney and counselor being, 
by the solemn judicial act of the court, 
clothed with his office does not hold it as a 
matter of grace and favor. The right which 
it confers upon him to appear for suitors 
and to argue causes is something more than 
a mere indulgence, revocable at the pleasure 
of the court or at the command of the leg- 
islature. It is a right of which he can only 
be deprived by the judgment of the court 
for moral or professional delinquency.”’ 

The lawyer can be removed from his office 
by no act of the legislature, for disbarment 
must be a judicial act. 

The great lawyers of Rome were the real 
interpreters of the law. They furnished the 
knowledge of the law to the pretor. So 
it has ever been that in great measure the 
learning of the Court is the learning of the 
Bar. The opinion of the judge survives; 
but the arguments of counsel are forgotten. 
The fame of the judge lives in the memory 
of succeeding generations. The reputation 
of the lawyer is fleeting. Pemberton Leigh 
refused to be solicitor general, a puisne 
judge, a vice-chancellor, and finally declined 
the high office of Lord Chancellor and a 
peerage. Who remembers him now? His 
name is writ in water. 

And yet many an opinion of light and lead- 
ing is but the recasting of the brief which is 
forgotten. Webster’s argument moulded 
the opinion of Marshall in the Dartmouth 
College case. Goodrich’s argument is in- 
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corporated in the opinion of Mr. Justice 
Bigelow in the Brattle Square case, an 


* opinion involving the rule against perpetui- 


ties as applicable to an executory devise, 
and of which an associate of Chief Justice 
Shaw said even Shaw could not have writ- 
ten it. Of this opinion it has been said that 
in it ‘“‘the law assumes the beauty and pre- 
cision of the exact sciences.” 

As long as there is a belief in immortality, 
as long as there is physical infirmity, as 
long as justice dwells on earth, so long will 
flourish the three learned professions, for 
so long must soul, body, and estate be min- 
istered unto; and not the least is our pro- 
fession dedicated to law and consecrated to 
justice. 

Law is permanent but ever changing. 
As a city grows, its streets and byways 
multiply, but its original highways remain, 
and the law of the road is applicable to the 
old and the new ways, subject to the modifi- 
cation which increasing use and _ utilities 
make inevitable. The reasonableness of the 
law is applied common sense, and common 
sense has been admirably defined as “an 
instinctive knowledge of the true relation of 
things.” 

In a eulogy of Chief Justice Shaw, Ben- 
jamin F. Thomas, an able lawyer and his 
associate upon the Bench, cited the case of 
Commonwealth v. Temple (14 Gray, 69), as 
one of the great opinions of the chief justice 
whose primacy in the judiciary of Massa- 
chusetts was never disputed. 

The opinion is brief. It is of interest to 
the lawyer as illustrative of the application 
of common sense to legal principles. 

It was in the infancy of horse railroads. 
A corporation was chartered to construct a 
railroad. A section of the statute provided 
for the punishment of any person wilfully 
and maliciously obstructing the passing of 
cars on its tracks. The defendant, with a 
heavily-loaded team, was driving on the 
public street in front of a horse-car. Re- 
quested to turn aside, he did not, but con- 
tinued thereon for some rods before turning 





off. For this seemingly trivial act, the de- 
fendant was indicted and convicted, in spite 
of his contention that the exercise of his 
right to use the way as before was not 
malice, and that the right of the corpora- 
tion was subordinate to the existing rights 
of travelers. 

The opinion admirably states the great 
merit of the common law in “that it is 
founded upon a comparatively few broad 
general principles of justice, fitness, and ex- 
pediency, the correctness of which is gen- 
erally acknowledged and which at first are 
few and simple, but which carried out in 
their practical details and adapted to ex- 
tremely complicated facts, give rise to many 
and often perplexing questions; yet these 
original principles remain fixed and are gen- 
erally comprehensive enough to adapt them- 
selves to new institutions and conditions of 
society, new modes of commerce, new usages 
and practices, as the progress of society in 
the advancement of civilization may re- 
quire.”” The right of each traveler on the 
highway must be exercised with a due regard 
to the rights of others. The teamster was 
bound to turn out because the car could not. 

Thus our customary law grows with the 
growth of society. Judge-made law keeps 
step with invention. The Reports are, in 
truth, the chronicles of the time. The busi- 
ness, the crime, the habits of life of each 
generation are recorded in their pages. In 
them we trace our growth. They are full 
of human nature, not always at its best, but 
often in its abnormal development. The 
physician treats the maimed and diseased; 
the clergyman’s work is among sinners, and 
the lawyer deals greatly with that which is 
new or abnormal in business or conduct. 

Lord Mansfield tells us that “‘the law does 
not consist of particular cases, but of gen- 
eral principles which are illustrated and 
explained by those cases.’’ But its prac- 
tice does consist of particular cases. Special 
cases increase with the general complexities 
attendant upon the growth and develop- 
ment of society. 








516 


THE GREEN BAG 





Compare a volume of the Reports of the 
current year with a volume of forty years 
ago of the same court, and the comparison 
shows the increasing complexity of our 
everyday life. Compare the goth volume of 
Massachusetts Reports (8 Allen), 1865, with 
the 187th volume of Massachusetts Reports, 
1905. The new subjects of litigation not 
found in the earlier Report are: 

Automobiles, 

Bankruptcy, 

Parks and Parkways, 

Boxing Matches, 

The Civil Service Law, 

Dynamite, 

Elevators, 

Elevated Railways, 

Employers’ Liability Act, 

Grade Crossing Acts, 

Liability Insurance, 

Water Rates, 

Obligations 
Order, and 

The Negotiable Instruments Act. 

Each of these subjects ‘is prolific in liti- 
gation. The law is never at rest. It 
in constant development. 

It is interesting to note in the earlier Re- 
port that a corporation is plaintiff in fifteen 
cases, and is defendant in an equal number; 
while in the latter volume a corporation is 
plaintiff in only ten cases and is defendant 
in sixty-four cases. Surely corporations 
have a legitimate page in their accounts for 


Redeemable in Numerical 


is 


Legal expenses. 

The law is a science, and in the pictu- 
resque words of Lord Nottingham, the Cicero 
of the English Bar: ‘*The sparks of all 
sciences in the world are taken up in the 
ashes of the law.’’ Magnificent as are the 
praises of the law, the law by itself is like 
a beautiful statue, whose exquisite propor- 
tions excite unbounded admiration; but the 
It is a work of 
ornament and delight, but it is only beauti- 
ful. Law as law, is theoretical and utopian. 
But it is the law 
which the lawyer is most concerned. 


marble is cold and lifeless. 


administration of with 


To 





Cromwell the law was ‘‘a tortuous and 
ungodly jungle,’’ but to the lawyer the 
whole body of the law is the considered 


wisdom of all time. To him its history, 
its development, its learning, its adap- 
tation to all the mutations of time and 


chance are a source of ever-increasing ad- 
miration. He looks upon the law as the 
handmaid of Justice, in whose temple he is 
a’minister. It is a living force. It is the 
preservative power in civilization. 

The lawyer has a pride in his profession. 
The great men whose names are inscribed on 
its rolls are to him the real heroes of history. 

All knowledge is the province of the law- 
yer. This versatility was admirably illus- 
trated in the argument of the telephone 
On the way to the Capitol on the 
day of the argument, a scientist walking 
with Chief Justice Waite, said to him: “I 
don't see how amy tribunal of judges can 
understand the scientific questions involved 
in the case.’’ After hearing the argument 
of the late Mr. Storrow, he said: ‘‘Now I 
don’t see how the Court can fail to under- 
stand the scientific questions involved.” 
So clearly had the lawyer with trained 
accuracy stated the matters in controversy. 

We are glad to remember that D. Apple- 
ton White and John Pickering, two Massa- 
chusetts lawyers, —one a Judge of Probate, 
the other City Solicitor of Boston — pre- 
pared an edition of Sallust for publication a 
hundred years ago. 


cases. 


It was the first classic, 
not a mere reprint, published in the United 
States. 

The lawyer as a part of the court is a part 
of the government and interested in its pros- 
perity. Weare a great people, and notwith- 
standing the hysterical complaints that find 
vent in the daily and periodical press, a well- 
governed Well-housed, well-fed, 
well-clothed, with an open school-house and 


people. 


a free altar, on this earth there is no nation 
where the skies are bluer and the grass 
greener, the people more contented or with 
a brighter future than in the United States of 
America in this very year of grace. All 
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about us are unmistakable signs of material, 
intellectual, and prosperity. The 
people are free; the ballot is in their hands, 
and they are the government. By them 
officers are elected and measures enacted. 
There is rotation in office and laws are sub- 
ject to change. All action is temporary. 
The will of the people is the thought or the 
whim of the hour. 
nent is the inherent power of the people. 
That abides; all else is transient. If the 
law of to-day be unsatisfactory, to-morrow 
it may be changed. There is nothing sacred 
in a statute. Its enactment and repeal are 
but the expression of the hour. While the 
statute remains it is the supreme law. In 
its impartial execution is the whole safety 
of our government. Only in the courts can 
the honest administration of the law be 
determined. Their judgment is the final 
arbitration. 


moral 


That which is perma- 


The stability of the court does not lie in 
To the lawyer it may be a 
source of admiration that the people bow 
to the authority of the Court when a law is 
declared unconstitutional. But it-must be 
remembered that such a decision always sets 
at naught the will of the majority. The 
majority is conquered, but retains its ‘‘un- 
conquerable will.’’ It yields, because of its 
belief in the integrity of the Court; it vields 
because, although failing in its special ex- 
ercise, its power still remains. 


its power. 


Every declaration of unconstitutionality 
is a test of the loyalty of the people to the 
majesty of the law. The acquiescence of 
the people is a magnificent tribute to the 
judiciary. Why do the people pay this 
tribute? It is trite to say that it is because 
of the acknowledged power of the courts 
vested in them by the Constitution. The 
Constitution rests upon public opinion, and 
in matters pertaining to law, public opinion 
rests upon the opinion of the bar, and the 
bar recognizes and sustains the authority 
of the Court. The judiciary is the strong- 
est department of our government. It is 


the most permanent. It has amplified its 





powerand jurisdiction. It was never stronger 
than to-day. 

Commercialism is a threadbare topic of 
universal discussion. Its existence is as- 
sumed, and all activities are believed to be 
influenced by it. We hear on all sides of 
the materialism and commercialism in all 
things, and the sad inference is drawn that 
the pursuit of wealth is now the sole object 
of life; that the rich are growing richer and 
the poor poorer. It is a clever phtase and 
catches the open ear of the thoughtless. 
To the thinker it is idle. It is true the ma- 
terial prosperity of our country has marvel- 
ously increased during our lifetime. In this 
prosperity all have shared. We have better © 
houses, better furniture, better food, better 
schools and colleges, and libraries and 
churches; better roads and parks; better hos- 
pitals and asylums, better public buildings. 
If this generation be chargeable with avarice, 
it is rather rapacious than tenacious. Never 
was wealth held with a more generous hand. 
The claims of humanity are acknowledged. 
Never were the poor and needy better 
watched over and cared for than to-day. 
Never did the child born into the world 
have a better opportunity for health, growth, 
education, comfort, and culture. Never did 
the law reign more supremely or more be- 
nignly. Never before could a president of 
the United States suggest peace to bellig- 
erent nations; one elated by continuous suc- 
cesses, the others wounded by unexpected 
reverses, and receive the thanks of each and 
the gratitude of the world. We are told 
the dove that went forth from the ark re- 
turned, for it found no resting-place. The 
letter of the President found a resting-place 
in the heart of humanity. If there be com- 
mercialism in all these things, then, indeed, 
is it robbed of its sting. 

It is an old cry. 

John Adams, in 1776, wrote bitterly of 
the corruption of his time, of its rapacious 
and insatiable venality. He was ashamed 
of his age. Fisher Ames, in 1802, said of the 
Boston Bar: “‘I know of no very promising 
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young men coming forward.’’ In Jefferson’s 
day all Federalists believed the country 
ruined; in Jackson’s day the Whigs knew 
the country was ruined; and in the days of 
the Mexican War rascality and fraud were 
rampant. Lord Kenyon, the successor of 
Mansfield, arguing for the right of testamen- 
tary disposition of property, declared if dis- 


appointed in that, ‘‘the great and main pur-- 


suit of men in society was disappointed.” 

The outcry against monopolies was raised 
by Aaron Burr when Alexander Hamilton 
procured a‘charter for the Bank of New 
York. It caught the people, and he was 
elected to the legislature. In turn he pro- 
cured a charter for a water company with 
powers so broad that the Manhattan Bank 
was incorporated under its provisions. 

We are not degenerates. To-day is better 
than yesterday. The people are honest; 
their instincts are right. They are slow to 
believe in the corruption of those in high 
places, but once believing they always 
“turn the rascals out.”’ 

There is no new crime under the sun. The 
love of money, the peril of the rich, hypoc- 
risy and all forms of vice have flourished 
since recorded time. The decalogue is not 
new. The story of Eden is short. 

Goldsmith, whose revels irritated Black- 
stone, while writing those commentaries 
which are still classic in spite of modern 
criticism, truly wrote: 


‘* Til fares the land to hastening ills a prey 
Where wealth accumulates and men decay.” 


Wealth ts accumulating, but there is no 
moral, intellectual, or physical decadence, in 
the American people. 

We are told that commercialism has per- 
meated the learned professions. Is it true 
of the ministry? Are the clergy less char- 
itable, less earnest, less learned.than a gen- 
eration ago? Are not these tests? Is it 
true of the medical profession? The dis- 
coveries of modern science, the numerous 
dispensaries and hospitals, where the best 
service of the most skilled is rendered gra- 














tuitously, the care of the sick and wounded, 
the attention to sanitation, the care of the 
feeble-minded and insane, the exactness of 
modern medical learning as compared with 
former generalities, leave no room for the 
charge of degeneracy. As to the legal pro- 
fession, its scholarship is broader and deeper 
than ever before, its ethics more exacting. 

The quaint advice of Jeremiah Gridley, 
born two hundred years ago, and sometimes 
called the father of the Boston Bar, is still 
followed. ‘‘ Pursue,’ he said, ‘‘ pursue the 
study of law rather than the gain of it; 
pursue the gain of it enough to keep out of 
the briars, but give your main attention to 
the study of it.” 

No longer does a priest inform the king’s 
conscience in matters of equity. It is the 
composite conscience of the people as in- 
terpreted by the Court, that now dictates 
its decrees. Equity acts by injunction, and 
so the ad captandum phrase, orginated by 
Governor Altgeldt, ‘‘government by injunc- 
tion,’’ has found its way to the platform — 
a phrase containing a half truth, and to the 
layman, ignorant alike of legal principles 
and the administration of law, full of ill- 
omen. He forgets or never knew that 
equity came to ameliorate the hardship of 
the common law. He has never learned 
that a system of procedure which can deal 
only with past infractions of the law and 
is powerless to prevent further infractions 
is unworthy of civilization. Equity defeats 
unaccomplished fraud. He thinks with 
Selden that equity is a “‘roguish thing.”’ 
But every lawyer knows better. He knows 
that equity is merciful. Daniel Webster 
admired the ‘“‘searching scrutiny and high 
morality of a court of equity.” 

To join in the outcry against government 
by injunction is in the lawyer a violation of 
his oath. It is not fidelity to the courts; it 
brings discredit upon them and excites mob 
law and anarchy. It makes the law-abiding 
discontented. They confound liberty with 
license. Mistaken in their interpretation of 
its meaning, they believe that resistance to 
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an injunction is obedience to God. In the 
name of liberty they become rioters. If 
114,000 lawyers in the United States were 
to refrain from abusing injunctions, and 
each, according to his knowledge and dis- 
cretion, should strive to teach the people 
that the doctrines of equity are for the com- 
mon good, it would in these days of agita- 
tion immeasurably promote that “ general 
welfare’’ for which the government was 
established. 

Trial by newspaper is infinitely more 
harmful than government by injunction. 
In our Constitution there is no prohibition 
more pronounced than in relation to bills 
of attainder. Article I prohibits the pas- 
sage of bills of attainder, in section g to 
Congress, and in section 10 to the states. It 
is followed by a provision as to the judiciary 
“that no attainder of treason shall work 
corruption of* blood or forfeiture except 
during the life of the person attainted.” 
Now, in English law, what had been the 
character of acts of attainder? Mr. Justice 
Miller in Garland’s case, said: 

‘1. They were convictions and.sentences 
pronounced by the legislative department of 
government instead of the judicial. 

‘‘ 2. The sentence pronounced and the pun- 
ishment inflicted were determined by no 
previous law or fixed rule. 

‘* 3. The investigation of the guilt of the 
accused, if any such were made, was not 
necessarily or generally conducted in his 
presence or that of his counsel, and no 
recognized rule of evidence governed the in- 
quiry.” 

Most of these are the peculiar character- 
istics of trial by newspaper. It is as lawless 
as the shameful trials of the witches in 
Massachusetts, in 1692, concerning which it 
should be always remembered that the 
judges were none of them lawyers. It was 
a quast ecclesiastical court. Its ways were 
not our ways. 

The lawyer, as an officer of the court, 
should be temperate in language. He should 
recognize the responsibility of office. Super- 





latives are for the weak, for those limited 
in observation and experience. The writings 
of Abraham Lincoln, a typical American 
lawyer, are splendid models of temperate 
language. His words as well as his acts were 
tempered with wisdom. 

With the privileges of the profession go 
its responsibilities. Unconsidered words 
spoken by one in authority have a borrowed 
and fictitious value. The lawyer is not 
debarred from fair criticism, but indiscrim- 
inate abuse is not criticism. Criticism is 
an act of judgment. A common scold is 
not a critic. 

The literary style of lawyers and judges 
is, oftentimes, the subject of popular sar- 
castic comment. But Noah Webster, in 
the preface to his dictionary, in the edition 
of 1828, referring to the legal decisions of 
the Supreme Court of the United States 
and of some of the particular states, says 
their style ‘‘in purity, in elegance, and in 
technical precision is equaled only by that 
of the best British authors and surpassed 
by that of no English compositions of a 
similar kind.”’ 

Of the. judicial style of the opinions of 
Chief Justice Bigelow in the Massachusetts 
Reports, the late Judge Curtis said he knew 
of no better models in any law reports. 

Chief Justice Shaw had the bluntness of 
Ellenborough in interrupting counsel. He 
had the unconscious insolence of conscious 
strength. He disliked Rufus Choate’s volu- 
minous vocabulary. Once, when with great 
redundancy the eloquent advocate had stated 
his contention, the chief justice asked him to 
repeat his proposition. Choate hesitated 
for an instant and then complied, with even 
more picturesque elaboration. ‘‘You mean 
this,’’ said the chief justice, compressing 
the statement into the baldest terms. 
“Yes, your honor.” “Then, why didn’t 
you say so?”’ “I should, had I your honor’s 
felicity of diction,’’ was the unruffled reply. 

Diffuseness and prolixity are the perils 
of the lawyer. Chief Justice Parsons, like 
Scarlett, said that ‘‘a half-hour was long 
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enough in which to argue a case to court or 
jury.” He was marvelously concise. Of 
him Story said: ‘‘His words are gold.” Sir 
James Scarlett, being asked why he never 
addressed a jury more than a half-hour, 
replied: ‘‘It takes just thirty minutes to 
lodge an idea in a juryman’s head. The 
average juryman’s mind can hold but one 
idea, consequently if I succeed in putting a 
second idea there I only dislodge the first.”’ 

A great principle was laconically expressed 
in a single sentence by Marshall in Ameri- 
can Insurance. Company v. Canter (1 Peters 
511, 542): *‘The Constitution confers abso- 
lutely on the government of the union the 
powers of making war and of making treat- 
ties, consequently that government possesses 


the power of acquiring territory either by 
conquest or by treaty.” 
Thus was the whole doctrine of expan- 


sion and the elasticity of the Constitution 
embraced within the limit 
words. 


of thirty-four 


Language is uncertain. 
are trained philologists. Chief Baron Pol- 
lock ‘“¥udges are philologists of the 
highest order.”’ In the transmutation of 
thought into language, words with but one 
meaning can seldom be used. So it hap- 
pens that a great part of the proverbial 
uncertainty of the law arises from the lan- 
guage used in contracts, opinions, and stat- 
utes. Herein lies the necessity of construc- 
tion. ‘‘One-half of the English language,” 
said Baron Alderson, ‘‘is interpreted by the 
context.’’ In this, as in all matters, the 
Court is the final arbiter. Every statute is 
interpreted in the light of surrounding cir- 
cumstances. The state of the law, like the 
state of the art in new inventions, is to be 
considered. The existing statutes and their 
judicial interpretation throw light on the 
new enactment. The meaning of the stat- 
ute involves not only the words used, but 
the spirit of the law. 


Few legislators 


said: 


If the words fail to 
express the spirit of the enactment, the 
intention of its framers fails. The lawyer 
who detects flaws in a statute is no more 





responsible for such flaws than is the phy- 
sician who diagnoses a disease responsible 
for the bodily ailment of his patient. To 
the physician it counts for skill. The more 
latent the cause of the malady the more 
honor is paid to the skill that discovers it. 
How is it with the lawyer whose skill and 
learning give an unexpected but accepted 
interpretation to a statute? Does he win 
a crown? 

What says the layman? Ignorant of the 
province of the lawyer, ignorant of the 
meaning of those grand words written in- 
delibly in the Constitution of Massachusetts, 
words which Governor Andrew could never 
repeat without a thrill — ‘‘To the end that it 
may be a government of laws and not of 
men’’; ignorant of the rules of logic, he 
draws the important conclusion that the 
lawyer advises his client how to ‘break 
the law. Is it possible to suppose that there 
is need of legal advice to break a law? Any 
tyro can do that. But to know what the 
law means, what offense is forbidden, is not 
only the right and duty of all men in every 
capacity, but it is a knowledge imputed by 
the law, and ignorance of which excuses no 
one. The doing of that which is not within 
the scope of a statute is not its evasion. It 
is neither circumventing nor overriding the 
law; it is the exercise of an undoubted right. 
It is the duty of counsel to determine the 
scope of a statute. 

Judge Story once drafted an act passed 
by Congress, which afterward came before 
him for construction. He decided that the 
act had a different meaning from what 
he had intended in its drafting. His words 
failed to express his intention. After the 
passage of an act, the words become the 
words of the law and are to be construed 
by accepted canons of construction. 

The wide-spread, popular criticism of the 
lawyer for his part in the construction of 
statutes has no foundation in reason. The 
duty of the lawyer is self-evident, and in its 
performance he violates no rule of law or 
code of ethics. 
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It has been recently stated by one who 
has a wide experience on the Bench of the 
Superior Court of Massachusetts that ‘‘the 
provisions of the statutes relating to em- 
ployers’ liability furnish grounds for prob- 
ably one-quarter of the civil jury cases tried 
in court at the present day.’’ This per- 
centage is not normal. Such litigation smacks 


of maintenance. It suggests a reason for other 


states to follow the precedent of Alabama, 
where a statute was recently passed making 
it a misdemeanor for an attorney to employ 
runners to solicit practice, and requiring the 
public prosecuting officer, upon complaint 
of the Council of the State Bar Association, 
to institute proceedings for any violation of 
the statute. This statute is noteworthy, 
inasmuch as it makes criminal what before 
was dishonorable and unprofessional. <A 
rule of ethics becomes a rule of law. It is 
a warning to the ambulance chaser. It is 
a statutory acknowledgment of the dignity 
of the legal profession. It is a happy sign. 

The question is mooted in current litera- 
ture whether a lawyer by virtue of his re- 
tainer may violate his duty as a citizen. 
It is a question raised by the laity. It is 
not discussed in the profession. In the 
courts there is a settled practice not to hear 
counsel argue ‘‘against a first principle re- 
specting which there has never been any 
doubt.’’ So this question is not arguable. 
No lawyer to-day accepts Brougham’s impas- 
sioned declaration of the duty of counsel to 
his client. 

The oath of allegiance takes precedence 
of the attorney’s oath. Loyalty is the first 
duty of every citizen. Civic pride is above 
personal emolument. The government is 
more than the client. History shows that 
the advances of freedom and public rights 
have been promoted by lawyers in all times. 
In the time of the Civil War in England Sir 
Orlando Bridgman and Sir Geoffrey Palmer, 
retiring to the secluston of the study betook 
themselves to conveyancing and invented 
resulting trusts and springing uses. They 
are not the ideals of the American lawyer. 





Philosophy and oratory were the prepa- 
ration of the Roman lawyer. To-day the 
fifteen thousand students in the United 
States preparing for admission to the Bar 
in more than one hundred law schools do 
not find these studies a vital part of the 
curriculum. And yet, says Sir Henry Maine, 
‘“Roman law is the source of the greatest 
part of the rules by which civil life is still 
governed in the laws of the western world.” 
Another has said Roman law is written rea- 
son. ‘Here,’ said Hilliard, standing amid 
the ruins of the Forum, ‘Here law had 
attained the dignity of a science while yet the 
Druids worshiped the mistletoe on the site of 
Westminster Hall.”’ 

Integrity is an inherent part of the law- 
yer. Without seeming honest he cannot 
succeed; and the only way of seeming honest 
is to be honest, for in the words of Lord 
Chancellor Napier, ‘‘There is an idiom in 
truth which falsehood never can imitate.” 

The law is a laborious profession. When 
Prescott published his ‘‘ History of Ferdi- 
nand and Isabella,’’ Daniel Webster spoke 
of him as a comet which had blazed out 
upon the world in full splendor. And 
Franklin Dexter, then leader of the Boston 
Bar, said: ‘‘It has made him famous; and 
yet I have spent more time and labor on 
cases that are now forgotten than Prescott 
has bestowed on his history.”’ 

The lawyer is not a popular favorite. In 
literature and on the stage his foibles are 
depicted. Happily there are no lawyers in 
Dante’s “ Inferno.”” Of all men, he is most 
independent. It is human to dislike superi- 
ority. Brougham’s assumption of universal 
knowledge aroused personal antagonism. 
Even Wordsworth’s gentle pen was turned 
against him. In a pamphlet opposing his 
election to Parliament, the poet wrote of his 
boasted independence, ‘‘ Independence is the 
explosive energy of conceit making blind 
havoc with expediency.” 

Of all men he is most trusted. ‘‘I dis- 
like the American people,’ said a foreign 
visitor, ‘‘but the individuals I have met are 
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Implicit faith is placed 
It is not alone 


most delightful.” 
in the individual lawyer. 
the great men who give character to a pro- 
fession. In a profession it is the individual 
that counts. Each is a unit of energy. 

Our government is a government of law- 
Among a free people the lawyer is 
A written con- 


yers. 
always in the ascendant. 
stitution is his protecting shield. 

Our roll of great lawyers is long. Yet I 
cannot forbear a word of eulogy of him who 
was foremost in the work of our Association, 
He was the ideal 


James Coolidge Carter. 





lawyer. Always in the zone of conflict, 
there was no stain on his fair fame. Living, 
he was the leader of the Bar, and when he 
died there was universal mourning. 

Of Governor Russell, Professor Norton 
said: ‘‘He died in a fair hour; he escaped 
old age.’’ Our brother died in a fairer hour; 
he reached old age. He lived to fulfill the 
promise of youth and died in the fullness 
of time, 


‘‘ Wearing the white flower of a blameless life.”’ 


Boston, Mass., August, 1905. 
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NOTEWORTHY CHANGES IN THE STATUTE LAW OF 
THE YEAR 


By Henry St. GEORGE TUCKER 


HE annual address of the President 

of the American Bar. Association is 
required by the constitution to review the 
legislation of the year in the various states 
and territories, and in the Congress of the 
United States. Of necessity, therefore, this 
important address is too long to print in 
full in this number, and in spite of the diffi- 
culty of discriminating, we have tried to 
select for our readers the most important 
subjects discussed by President Tucker. 


ADMINISTRATION OF JUSTICE 


‘“‘Tilinois has passed a stringent act for 
the suppression of mob violence, first defin- 
ing what a mob is, then providing that 
any persons composing a mob who shall by 
violence inflict material damage to the prop- 
erty or serious injury to the person of any 
other persons upon the pretense of exer- 
cising correctional powers over such person 
or persons, shall be deemed guilty of a 
felony, and such injured person shall have 
a right of action against the county or city 
in which such injury is inflicted, and that 
the surviving wife or heirs of any person 
who has lost his life by lynching at the hands 
of a mob shall have a right of action for 
damages against the county or city in which 
said loss of life occurred in a sum not to 
exceed $5000. 

‘“The most stringent provision of the act 
is that which makes the taking from the 
hands of a sheriff, or his deputy, by a mob, 
of a person who is lynched, prima facie 
evidence of failure on the part of such sheriff 
to do his duty, and the governor shall at 
once declare his office vacant and appoint 
a successor, with a proviso that, within ten 
days after such lynching, the sheriff may 
be reinstated upon filing a petition with the 
governor, stating and showing by proof that 





he did all in his power to protect the life of 
his prisoner. 

‘Michigan has passed an important act 
regulating the employment of expert wit- 
nesses, in which it is provided that ‘no 
such witness shall receive as compensation 
in any case for his services a sum in excess 
of the ordinary witness fees provided by 
law, unless the court before whom such wit- 
ness is to appear or has appeared awards a 
larger sum; and it is further provided that 
no more than three experts shall be allowed 
to testify on either side as to the same issue 
in any given case, except in criminal prose- 
cutions for homicide, except by permission 
of the court, and in criminal cases for homi- 
cide where the issues involve expért know- 
ledge or opinion the court shall appoint one 
or more suitable and disinterested persons, 
not exceeding three, to investigate such 
issues and testify at the trial; and the com- 
pensation of such person or persons shall be 
fixed by the court and paid by the county 
where the indictment was found, and the 
fact that such witness or witnesses have 
been so appointed shall be made known to 
the jury, but this provision shall not pre- 
clude either prosecution or defense from 
using other expert witnesses at the trial, 
and the act shall not be applicable to wit- 
nesses testifying to the established facts or 
deductions of science, nor to any other speci- 
fications, but only to witnesses testifying 
as to matters of opinion. 

‘Missouri has adopted an amendment to 
her constitution prescribing that a jury for 
the trial of civil and criminal cases in courts 
not of record may consist of less than twelve 
men, and that a two-thirds majority of 
such number concurring may render a ver- 
dict in all civil cases; and in all civil cases 
in courts of record three-fourths of the jury 
concurring may render a verdict. 








524 


THE GREEN BAG 





EDUCATION 


“South Dakota provides for instruction 
in the public schools in physiology and 
hygiene to be taught as thoroughly as arith- 
metic and geography are taught in said 
schools, and such instruction is.to be given 
orally to pupils who cannot read and by 
the use of text books to those who can, and 
the text-books used must give about one- 
fourth of their space to the nature and effects 
of alcoholic drinks and narcotics, to be at 
least twenty pages and not to be embraced 
in a separate chapter at the end of the 
book. 

‘‘ We may confidently look for a genuine 
revival of abstinence in the use of alcoholic 
drinks in a state where the instruction on 
this subject is to be as exact as arithmetic 
and as boundless as geography itself. 

“The Court of Appeals of New York is 
allowed to admit to the Bar without exam- 
ination, upon the production of a diploma, 
graduates of the Albany Law School, the 
Law School of the City of New York, the 
Law School of Columbia College, the Law 
School of the University of Buffalo, or the 
New York Law School, or of the College of 
Law, Cornell University, Syracuse Univer- 
sity, or the Brooklyn Law School of St. 
Lawrence University. 

‘Perhaps the acts of assembly in no state 
in the union contain as much legislation on 
the subject of education as those of the 
state of North Carolina. This is largely 
due to the efforts of the Southern Educa- 
tional Board, in which the state of North 
Carolina has exhibited remarkable interest; 
and I think I am safe in saying that North 
Carolina is the first cotton state which has 
advanced to the position of trying compul- 
sory education. The city of Asheville and 
Raleigh Township provide for compul- 
sory attendance upon schools; while Yadkin 
and Macon counties, and probably others, 
provide for submitting this question to 
the vote of the people; and attendance 
upon schools is made compulsory upon 
Indians. 








LABOR 


“South Dakota has passed an act to 
establish a twine and cordage plant, shirt 
and overall factory, at the state peniten- 
tiary, and appropriated $76,000 to carry 
it into effect. Said plant is to be under 
the charge of the Board of Charities and 
Corrections, and its product is to be sold to 
farmers of the state who are actual con- 
sumers for cash, upon such terms as shall 
be fixed by the authorities. 

‘* This bill is evidently aimed at the twine 
and cordage trust. Many of its provisions 
are similar to the act of the State of Kansas 
authorizing the establishment of a branch 
penitentiary and an oil refinery thereat to 
compete with the Standard Oil Company, 
which has recently been declared uncon- 
stitutional by the Supreme Court of Kansas. 

‘““Tennessee has passed an act to ‘ exempt 
thirty-six dollars of all monthly salaries or 
wages amounting to over forty dollars, and 
to make ten per cent of all salaries and 
wages of forty dollars and less subject to 
garnishment.’ 

‘* Colorado, emerging from the throes of 
labor revolutions, passes a stringent law 
against boycotts and also decides that eight 
hours is sufficient length of time for a laborer 
to work in any one day. 

‘* Illinois, to protect laborers in the mines, 
provides that in all mines where gas is gen- 
erated in dangerous quantities a number 
of men, designated as ‘shot fires,’ are to be 
employed at the expense of the company, 
whose duty it is to inspect the mines and 
do the firing of all blasts. 

‘* Massachusetts, by resolution of her legis- 
lature, expresses the opinion that it is de- 
sirable that the Constitution of the United 
States should be so amended as to place it 
clearly within the power of Congress to 
enact laws regulating the hours of labor in 
the several states according to some uni- 
form system. 

‘A corporation engaged in mining and 
manufacturing is prohibited in Missouri from 
working its employees in its mills or plants 
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reducing, refining, or smelting minerals or 
ores, etc., for a period of time longer than 
eight hours in a day of twenty-four hours. 
Montana has passed a similar act. 

‘‘ Texas provides that it shall be unlawful 
for any corporation to issue any tickets, 
check, or writing, obligatory to any servant 
or employee for labor performed redeem- 
able in gold or merchandise. 

‘Kansas provides that no corporation 
shall require or permit any conductor or 
engineer, or other employee, who has been 
at work for sixteen consecutive hours to 
continue on duty, or to perform any work 
for such railroad until he has had at least 
eight hours’ rest. 

‘The same state provides that wages 
earned out of the state and payable out of 
the state shall be exempt from garnishment 
or attachment, or where the cause of action 
arose out of the state, unless the defendant 
to the suit is personally served with process. 


MARRIAGE AND DIVORCE 


‘* A law which will be criticized as one of 
doubtful propriety was passed by Pennsyl- 
vania last winter, permitting a divorce from 
husband or wife who is a hopeless lunatic. 
The act seeks to guard its questionable pro- 
vision by providing that the hopeless lun- 
acy must be proven beyond a reasonable 
doubt, except that ten years in an asylum 
shall be regarded as conclusive proof of 
The taking in Pennsyl- 
vania hereafter of husband and wife, for 
better or for worse, in sickness or in health, 
must be modified to the extent that if the 
sickness shall partake of the nature of lun- 
acy in a chronic state there may be a dis- 
solution of the bond. May not the man in 
Pennsylvania, now married to one who is 


hopeless insanity. 


a hopeless invalid from bodily disease, or 
perhaps maimed and disfigured for life by 
some unavoidable accident, see in this act 
ground for an appeal to the legislature to 
be released from his bonds also? Hopeless 
mental infirmity is in many respects no 
worse than hopeless physical infirmity; the 





exemption of the one must lead to the 
other. 

‘This act finds its parallel in a law passed 
last winter by the legislature of Hawaii 
allowing a divorce to a man or woman whose 
wife or husband is afflicted with leprosy. 

‘An act of Pennsylvania authorizes the 
governor to communicate with the gover- 
nors of the several states, requesting them 
to coéperate in the assembling of a con- 
gress of delegates from the states, with the 
object of securing as nearly as possible a 
uniform statute on the matter of divorce 
throughout the United States. 

“This has been done by several of the 
other states. 


PRIVATE CORPORATIONS 

‘Wisconsin, responding quickly to popu- 
lar demand, has passed a law providing for 
the distribution of the surplus of mutual life 
insurance companies among the policy hold- 
ers at least once every five years. 

‘* New Jersey provides for the appointment 
by the governor, of a committee of three 
persons to revise and codify the laws relat- 
ing to corporations, who shall report to the 
legislature on or before the first day of its 
next session, bills for carrying out this 
purpose. 

‘“Minnesota prohibits corporations from 
contributing for political purposes, and by 
a singular obtuseness a penalty is imposed, 
not upon the corporation, but upon any 
officer or stockholder who takes part in or 
consents to the makingof suchcontributions. 


TRADE AND COMMERCE 

‘““In Kansas, any corporation, foreign or 
domestic, engaged in the manufacture or 
distribution of any commodity of general 
use that shall intentionally, for the purpose 
of destroying competition, discriminate be- 
tween different sections or communities by 
selling such product to one section or com- 
munity at a lower rate than to another, 
after equalizing the distance from such point 
of manufacture and freight rates therefrom, 
shall be deemed guilty of an unfair discrim- 
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ination, and upon conviction thereof shall 
forfeit not less than $200 for each offense. 

“All pipe lines for the conveyance of 
crude oil in the state of Kansas are declared 
by law to be common carriers, and the 
owners thereof are subject to rules pre- 
scribed for them by the State Board of 
Railroad Commissioners for the conduct of 
their business; and the same act prescribes 
a maximum rate of charge for all o1l trans- 
ported over said lines.”’ 

The President’s summary of the results 
of his investigation is as follows: 

‘““A few comments seem pertinent upon 
this imperfect review of the legislation of 
our country. What impresses one most 
deeply in an examination of the legislation 
of the states is the number and variety of 
subjects of legislation, and the assumption 
(I will not say always improperly) by the 
state of functions which in our earlier his- 
tory were unclaimed by it. We are a 
much-governed people, and there is nothing 
which affects the American citizen, from 
infancy to the grave, awake or asleep, in 
motion or at rest, at home or abroad, in his 
personal, social, political, or property rights 
which is not the subject of regulation by 
the state. Fish and game wardens regu- 
late where, when, and the amount of fish or 
game that may be taken, and that too 
though they may be taken from one’s own 
streams or forests. The commissioners of 
forestry prevent the devastation of timber, 
and in the public interest limit the amount 
of timber taken from the land, require the 
planting of trees in certain places and by 
inducement or bounty secure the planting 
of trees in other places. Railroad and ware- 
house commissioners, under the power of 
the state, acquire control of railroads and 
warehouses by prescribing rate regulations 
and prohibiting the doing of many things 
deemed unwise by the commissioners. In 
some states we have internal improvement 
commissioners, with large powers over the 
property of the citizen; mine inspectors, 
with power to make regulations for the 





owner of the mine, and under which alone 
can he operate his own property; highway 
commissioners to lay out and beautify and 
preserve the roads of the state; probation 
officers to follow the convict or delinquent 
with a sleepless eye, even after conviction, 
to see if, perhaps, there may be a spark of . 
virtue, a lump of leaven for his reformation 
left within his nature; inspectors of cattle; 
inspectors of sheep; inspectors of bees; in- 
spectors of food; inspectors of weights and 
measures; inspectors of beef and hides; 
live stock associations; poultry associa- 
tions; associations for the conduct of all 
classes of business; and drainage commis- 
sioners, with power to condemn private 
property for building drains and bridges; 
boards of charity; boards of equalization; 
boards of health, of pardons, of prison in- 
dustries; civil service boards; boards of 
arbitration, not even allowing a man the 
right to fight in peace; and after death has 
come to us, our bodies are embalmed under 
regulations of the state board of embalmers. 
‘“Then we have factory inspectors; in- 
surance commissioners; boards of dental 
examiners; bank commissioners; water com- 
missioners to regulate the use and even the 
amount of water one may use; boards of 
pharmacy; state veterinarian surgeons; 
boards of medical examiners; boards regula- 
ting cemeteries and irrigation; and even loco- 
motion by automobiles and bicycles is 
allowed only after compliance with specific 
state regulations; whilethe‘ kindly fruits of the 
earth’ are ours only when the rules of the state 
entomologist may permit our enjoyment of 
them. Indeed, as we look at the whole 
range of property and social rights, of human 
wants, necessities, and human action, nothing © 
is left to the arbitrary, uncontrolled will of 
the individual. Indeed, whether we eat or 
drink, or whatsoever we do, we do it all in 
subordination to the law of the state. The 
government, as trustee for society, controls 
our rights, our wants, our necessities, and 
our individual action in their relation to 
society. The pangs of hunger and thirst, the 
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uses of property, and the freedom of indi- 
vidual action are all regulated by their 
effect upon others, and we realize at last 
in its fullness of meaning the truth that ‘no 
man liveth unto himself.’ The home is no 
longer a man’s castle, but it may be a 
prison house with the family as the inmates 
and the board of health as jailer. When 
the state as parens patrie steps in and as- 
sumes control by boards and commissioners 
and other agencies of the safety of society, 
of the health and morals of the people as 
well as of their property rights, special care 
must be taken not to endanger any of those 
inalienable rights of ‘life, liberty, and prop- 
erty’ guaranteed to every citizen under 
‘the law of the land.’ For it must be re- 
membered that these are rights which do 
not proceed from government, but are ante- 
cedent to government, and are those for the 
preservation of which governments are 
ordained. 

‘‘ Another view impressed upon the mind 
by a review of this legislation is that, while 
it comes from forty-five states and three 
territories, organized under different consti- 
tutions, a common purpose, a common hope, 
and a common ambition is easily discernible 
in all for the advancement of their own 
people and the enlargement of their devel- 
opment under the stimulus of truly American 
ideas. In many of the states, separated 
geographically many hundreds of miles, we 
find a similarity of legislation, indicating 
the same needs of these widely separated 
people; and while it is undoubtedly true 
that there are certain basic principles of 
morality and virtue necessary to the proper 
advancement of all the people, whether 
under the torrid or arctic zone, I can but 
feel that there is a danger that uniformity 
of state legislation may be pressed to a 
dangerous extreme. We must never forget 
that law is a progressive science, a system 
of growth. It does not lag behind or pre- 
cede in its march the needs and advance- 
ment of a people, but it goes hand in hand 





with such to carry out in orderly fashion 
the requirements of social needs. When we 
consider the vast expanse of this country, 
organized as the people are under different 
constitutions, with different climatic condi- 
tions, with social and ethnic conditions of 
varying hues; when we find conditions of 
society among the older states, of necessity 
differing from those which obtain in the 
newer, all these tend to show that from 
habits of thought, social and political cus- 
toms, commercial activities, habits of life, 
sources of industry, and the sparsity or den- 
sity of population, the needs of one, as ex- 
pressed in law, may not be those of another 
state differing in these conditions. 

‘The Constitution of the United States, 
‘the most wonderful work ever struck off 
at a given time by the brain and purpose of 
man,’ would not be fitted for the Chinese 
empire, nor even for the Philippines, it is 
asserted, until in the progress of time, by 
the process of assimilation, they shall reach 
the height of the stature of American citizen- 
ship; nor would the laws of Draco be other 
than a misfit if adopted by the State of 
Rhode Island, in which we are to-day as- 
sembled. While ever striving, therefore, for 
the unification of laws which embrace essen- 
tials in those principles which should control 
and govern all people, however and wherever 
situated, we should be careful not to impose 
upon all those laws which may be suited to 
conditions in some of the states only. Our 
motto should be, ‘In essentials, unity; in 
varying conditions, variety,’ presenting in 
the result a mosaic, it may be, of infinite 
variety, like some great orchard of ripe 
fruit, made up of many different kinds of 
trees, each extracting from the soil those 
elements which it needs for its development, 
and each differing from the others in shape, 
size, color, and flavor, but each beautiful of 
its kind, and by contrast adding infinite 
charm to the whole.” 


LEXINGTON, VaA., Aug., 1905. 
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PRACTICE WORK IN 


LAW SCHOOLS 


By JAMES PARKER HALL 


NE of the difficulties confronting the 

persons yearly honored by invitations 
to read papers before this Section is that 
of choosing a subject with even a flavor of 
novelty. Those law-school problems which 
can be much enlightened by discussion are 
neither many nor complex, and we have 
talked about them all before. Experience 
is solving them for most of us more effec- 
tively than argument, and, like our theo- 
logical brethren, the temper of these gather- 
ings is passing from the rigor of doctrinal 
debate to the genial toleration of the ex- 
perience meeting. So long as our greatest 
court decides its most interesting cases by 
a five to four vote we must admit that 
reasonable men may differ about some of 
our questions; and one over which disagree- 
ment is certainly reasonable is how far prac- 
tice should be taught in the law school. 
Some consideration of this will form the 
first part of my paper. 

Discussion of the subject in recent years 
has often been prefaced with the statement 
that half of the appellate litigation in this 
country is over questions of practice, and 
has proceeded upon the assumption that 
law schools could give instruction which 
would very much diminish this proportion. 
The first proposition, as usually stated, is 
extravagantly misleading, and the second 
may well be doubted. In 1894, there was 
published in the minutes of this Section," 
a table prepared by Frank L. Smith of 
New York, purporting to show that nearly 
one-half the points passed upon in ordinary 
civil cases by the appellate courts of the 
United States and Canada in 1893 did not 
involve the merits of the causes, but con- 
cerned evidence, pleading, or practice. This 
table is the basis for the statement referred 
to. Nearly one-third of the points included 
in it are in evidence or pleading, regard- 


1 17 American Bar Assn. Reports, 367 (1894). 





ing the teaching of which there is no gen- 
eral controversy. The thirty-five per cent 
remaining, however, seemed extraordinarily 
large, and to test the figures I examined the 
reports of the highest courts in Massachu- 
setts, New York, Michigan, and Illinois for 
the year 1902-3, tabulating the practice 
points and endeavoring carefully to dis- 
tinguish them from points of substantive 
law. It appeared that less than ten per 
cent of practice points were passed upon by 
these courts; and I strongly suspect that 
Mr. Smith’s system of classification must 
have been very liberal toward the practice 
headings. 

Really, the case against our practitioners 
is not nearly so bad as even this, for many 
practice questions are included by counsel 
as makeweights in cases where the appeal 
is really taken on the merits or for delay. 
That such objections are overruled in an 
appellate court does not stamp either law- 
yer as incompetent. They are simply play- 
ing all of the points in the game. In about 
one-fourth only of the practice points raised 
in the cases I examined, was the practice 
followed held bad where an alternative 
existed, and in part of these the questions 
must have been doubtful and no more to be 
settled without litigation than are moot 
points in substantive law. Badly-drawn 
statutes and rules of court are responsible 
for much earnest controversy over points of 
practice. The proportion of practice points 
on appeal in which the lawyers might reason- 
ably have been expected to do better, is 
thus probably somewhere between one and 
two per cent, a showing much more en- 
couraging than the fifty per cent version. 
Just how good or bad this is we cannot tell 
because we have no record of the proportion 
of errors in practice which do not get into 
the reports. Granting, however, that mis- 
takes are too numerous to be creditable, 
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how far might law-school instruction reduce 
them? 

In answering this, a distinction should be 
made. Many rules of practice depend in 
detail upon no principle, but are arbitrary 
rules of convenience. Of this class, for 
instance, are many of those relating to 
appellate procedure. A variety of things 
are to be done in a manner and at times 
that are minutely specified. No lawyer not 
largely engaged in perfecting appeals ever 
tries to charge his memory with these 
minutia, or fails to refresh it by a reference 
to his books. Most mistakes here occur 
through carelessness, and would not be sen- 
sibly lessened by any reasonable amount of 
law-school instruction. Now, it is pre- 
cisely this class of questions which is raised 
most frequently. About one-third of all 
practice points concern the one subject of 
appeal and error; and such topics as judg- 
ment, judicial sale, levy and seizure, limi- 
tation of actions, replevin, and attachment, 
all of them bristling with minute statutory 
regulation, form a considerable part of the 
remainder. The experienced lawyer be- 
comes familiar with the common details of 
practice in these matters, but even for the 
tyro the information is plainly written out 
in the statute or contained in his annotated 
manual of local practice, and if he be care- 
ful and intelligent there is little the law 
school can give him on such points which 
he will not readily acquire for himself. The 
attitude of the law school toward such mat- 
ters should be that expressed by one of 
the New York Board of Bar Examiners, 
when he said before this Section a few years 
ago: ‘‘We know that the legislature is apt 
to repeal at any time all we know on the 
subject of pleading and practice, and as we 
practice with a Code on our desks for ready 
reference at all times, we will not exact 
from the student knowledge we do not 
possess in an eminent degree ourselves.” ! 

On the other hand, while the details of 


1 American Bar Assn, Reports, 533 -(1899). 


practice in our various states differ, its gen- 
eral principles and theories are similar. The 
chief benefit which a student will gain from 
a course in practice in the law school will 
be less an abiding knowledge of the exact 
steps to be taken in a given proceeding 
than an idea of what kind of steps he must 
expect to look up the details about in his 
local practice books. Just as it is a better 
use of his time to learn the arrangement of 
a digest than to try te memorize the cases, 
so it is better for him to learn what is typi- 
cal of practice in general than to spend 
much time in familiarizing himself with 
local methods of doing typical acts. No 
doubt the best method of teaching what 
is typical in practice, even in schools whose 
students come from many states, is to base 
the instruction upon the practice of one 
state, as Professor Redfield suggested a few 
years ago, emphasizing what is essential 
rather than details. The important ele- 
ments of common practice, including the 
steps in the principal forms of action through 
judgment to execution, with their ordinary 
incidents, the procedure in the chief 
provisional remedies, and the _ typical 
procedure of an appeal, may be fairly well 
covered in the equivalent of two hours of 
class-work weekly fora year. If, in addition, 
a serious attempt is made to teach trial prac- 
tice and the art of conducting cases before 
a jury, probably at least as much more time 
must be spent. 

No doubt both of these courses, well-con- 
ducted, would be useful to a student. The 
practical question, as has often been said, 
is one of relative values. What is the best 
use of a student’s time? I do not think 
this question can be answered in the same 
way for all law schools. A school may be 
unable to provide a wide curriculum, and its 
students, drawn almost wholly from a sin- 
gle state, may for the most part go into 
practice for themselves immediately after 
leaving the school. A large majority of 
American law schools are of this type. The 





relative value of the practice courses in 
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such schools will be high. Not only are 
they likely to be better taught than a 
number of the courses in substantive law, 
but there are no valuable elective courses 
to be substituted for them. Inasmuch as 
nearly all of the students are from the state 
whose practice is taught, even details are 
not valueless, and the student who does 
not have the benefit of an apprentice- 
ship in an office before he starts for him- 
self, needs instruction in practice more 
than if he had had some office experience 
first. 

At the other extreme are those schools 
which offer more important courses on sub- 
stantive law than can be taken in three 
years, whose student body represents many 
states, and whose graduates are commonly 
able to spend some time in an office before 
starting for themselves. Every argument 
for the relative value of practice courses in 
such schools is much weakened. Where 
more work is offered than can be taken in 
three years many students will wisely choose 
that which they are least likely to be able 
to master by themselves. Probably ordi- 
nary practice can be learned with less diffi- 
culty than most branches of substantive 
law. It is chiefly statutory, the statutes 
are abundantly annotated and there are 
usually excellent local books upon it, its 
precedents are rarely sought outside the 
local jurisdiction, its historical roots are of 
little consequence, it is not a reasoned sys- 
tem based upon complex conceptions of 
social warfare, it is not related to other 
branches of law in evolution or by analogy, 
and its problems conspicuously lack that 
wealth of circumstance and variety of inci- 
dent which create so much of the fascina- 
tion and difficulty of the substantive law. 
The student who enters an office for a short 
time after leaving the law school, will not 
at once have to decide emergency questions 
of practice on his own responsibility, and a 
reasonable amount of systematic study in 
connection with his office work will make 
him a fair practitioner in those matters in 








which proficiency can be gained without 
considerable experience. 

On the other hand, there are several re- 
spects in which law-school instruction in 
practice is superior to what even a diligent 


student will gain in an ordinary office. Un- 
less a long time is spent in an office, the work 
done is apt to be fragmentary. Some 
things he will do frequently. Some not 
uncommon proceedings may never chance 
to be turned over to him. These he must 
learn from reading, and there are a good 
many practical hints which he will not find 
in the books. The unwritten customs of 
lawyers approve ways of doing things puz- 
zling to one acquainted only with the anno- 
tated practice act. Moreover, there is often 
a choice between several methods of pro- 
cedure where the most intelligent reflection, 
unaided by experience, would scarcely sug- 
gest the one best for a client. A good 
teacher of practice can give the student 
much of his experience in such matters, 
and in his early days this may be very use- 
ful to the young lawyer. Even in those 
schools whose graduates generally enter 
offices there are a respectable number who 
wish to begin practice for themselves at 
once, or to whom it is important to have a 
fair knowledge of practice immediately 
upon entering an office. Certainly there are 
circumstances where such knowledge is of 
substantial advantage at the start, and its 
ultimate value as compared with another 
course in substantive law the student can 
probably determine as well as anyone else. 
The theory of elective studies in law schools 
rests largely upon the belief that there may 
be a reasonable difference of opinion regard- 
ing the best courses for the individual needs 
of students, and that the student may ordi- 
narily be trusted to decide this for himself. 
There must be many instances where stu- 
dents might reasonably think a course in 
practice more beneficial to them than cer- 
tain courses -in substantive law, and my 
conclusion would be that law schools of all 
types might wisely offer at least elective 
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instruction in practice, exclusive of those 
features which are supposed to be taught 


only by mock jury trials. 


Regarding the value of the latter, in view 


of the time they take, I am skeptical. It 


is true an elaborate system of such trials 
has been in existence at the University of 
Michigan for several years, and has been 
introduced in some other schools; and it is 


true that members of the Michigan law 


faculty for whose judgment I have the 
highest respect, believe in their value. In 
spite of this, I think one may have serious 
The ability to try jury cases even 


doubts. 
fairly well is far more an art than a science, 


and is to be acquired only by an amount of 
experience and observation far greater than 
The 
school at best can give students but a slight 
start in this direction — how slight appears 
when we consider the artificial conditions 


any law school can afford time for. 


under which mock trials must be held. 


The witnesses are all intelligent young 
versed in law. There is 
among them neither the variety of intelli- 
gence, training, age, sex, occupation, social 
condition, or even of character, which marks 
the ordinary witness and is the distraction 
The same is true of the 
The mere fact that they are accus- 
tomed to legal ways of thinking makes them 
totally different material from the juries of 
Then there is the evidence. 
If it is merely learned by the witnesses there 
will be almost no element of reality in their 
If, as at Michigan, the wit- 
nesses actually see the facts to which they 
testify acted out before them, this is better; 


men, somewhat 


of the trial lawyer. 


jurors. 


our courts. 


examination. 


but even here there can be no real element 


of passion, bias, or interest to color their 
testimony, to induce falsehood and conceal- 
ment, and to be exposed by cross examina- 


tion; and there is an additional artificiality 
in that the witnesses know beforehand that 


they are to observe what goes on in order 


to tell of it in coutt. Such observation must 
be much less casual and less likely to be 
mistaken than is that of most real wit- 


nesses. Finally, the sense of responsibility 
on the part of the attorney, which is so 
great an educational factor in real trials (as 
in all real life), must be largely lacking in 
the imitation, 

It is hard to believe that many students 
can obtain such benefit from taking part in a 
few mock jury trials that the third or fourth 
case they try in actual practice will be 
affected by it. The cases that are adapted 
to mock trials lie in a narrow compass. The 
classes of facts most difficult to deal with 
in actual litigation are in general those least 
suited to the moot court, such as questions 
of negligence, value, damages, mental states, 
expert opinion, and the like. I do not sup- 
pose it would be claimed that students can 
get from this exercise much practice in the 
art of handling questions of fact before a 
jury. Its value must rather consist in giv- 
ing them some knowledge of the processes 
of this branch of litigation: how to empanel 
a jury’ and open a case, how to present va- 
rious kinds of evidence, in what form ques- 
tions should be put, how objections should 
be made and exceptions taken, and so forth. 
Now these matters are very easily learned. 
Some of them may be treated in the course 
on evidence, and any bright boy who has had 
a year or two in a law school can get a 
fair theoretical knowledge of the others in 
a few days by attending some actual trials 
and reading a small treatise on trial prac- 
tice. He can do this in vacation, and de- 
vote his time in the law school to more 
difficult matters and those which better 
repay theoretical study. The trouble with 
the young lawyer is not that he does not 
know these things in cold blood, but that 
he doesn’t remember some of them at the 
right time in the excitement of trying a 
case. He will lack self-possession more than 
knowledge, and until he has tried enough 
cases so that certain processes have become 
almost habitual he will continue to make 
simple errors. A ready command of trial 
procedure is to be gained only like a ready 





command of the rules of evidence — by con- 
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stant practice at the real thing. There 
could be no simpler rule than that requir- 
ing an exception to be taken in order to 
preserve an overruled objection for appeal, 
and yet a failure to do this was one of the 
most frequent errors in practice which I 
found in the reports of the four states which 
I examined. The lawyers who made this 
mistake knew better, but they forgot, and 
it is hardly conceivable that they would 
have done better had they participated in 
a few mock jury trials before beginning 
practice. 

These are the reasons why I do not think 
that a law school of high grade which offers 
more courses in substantive law than can 





be taken in three years, should encourage 
its students to spend any of their school 
hours in trying mock jury cases. The really 
difficult things about trial litigation cannot 
be learned in this way, and the easy ones 
can be acquired elsewhere with an expen- 
diture of less valuable time. I do not lay 
any particular stress upon the fact that the 
great majority of lawyers do practically no 
trial work. This would be a good reason 
for making such work elective, but not for 
omitting it entirely, if we believed that the 
law school could do work in this direction 
comparable in value to what it does in sub- 
stantive law. 
UNIVERSITY OF CHICAGO, Aug., 1905. 
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THE CONSTITUTIONALITY OF GENERAL ARBITRATION 
TREATIES 


By Everett P. WHEELER 


HE general arbitration treaties with 
Great Britain, France, and other coun- 
tries, which at the last meeting of the associa- 
tion we recommended for ratification, were 
rejected by the Senate in the form in which 
they were submitted. The change pro- 
posed by the Senate was in one word only. 
As negotiated by the President, these trea- 
ties provided that the President could and 
would make an agreement with the other 
signatory power to submit to arbitration 
any matters within the scope of the treaty, 
according to the provisions of The Hague 
Convention. This word ‘‘agreement”’ un- 
doubtedly referred to ‘“‘the special submis- 
sion”’ provided for in Article XX XI of The 
Hague Convention. For this word the 
Senate substituted “‘treaty.”” The effect of 
this change, if approved by the President, 
would have been to require the ratification 
by the Senate of every subsequent arbi- 
tration. Inasmuch as the power to make 
a special treaty of arbitration is conferred 
by the Constitution of the United States, 
and has always existed since the foundation 
of the government, the advantage is not 
perceived of declaring by a treaty that this 
Its only effect, if adopted, 
would be to restrict the power conferred 
by The Hague Convention upon the Presi- 
dent and exercised by him in the matter 
of the Pious Fund Arbitration. The exer- 
cise of that power does not require the con- 
sent of the Senate. The President natur- 
ally objected to limit his future action by 
any such restriction. 

The argument that the President and 
Senate cannot constitutionally make a gen- 
eral treaty of arbitration seems to your com- 
mittee untenable for the following reasons: 

1. It ignores the difference between a 
treaty and an agreement. Every treaty 
is an agreement, but every agreement is not 


power exists. 





a treaty. Every deed is a contract, but 
every contract is not a deed. The contract 
to be a deed must be under seal. The 
agreement to be a treaty must be made 
“by and with the advice and consent of 
the Senate.’’ Just as a deed may autho- 
rize the person named in it to make a con- 
tract not under seal, so may a treaty autho- 
rize the President to make an agreement to 
submit to arbitration a matter in difference 
between the United States and a foreign 
power, without requiring any further ad- 
vice and consent of the Senate than that 
involved in the original ratification. 

2. It ignores the well-settled rule of con- 
struction that when the Constitution itself 
makes no exception, the court should not 
make one by construction. To use the 
language of Chief-justice Marshall in Gib- 
bons v. Ogden.’ *‘ The subject is transferred 
to Congress, and no exception to the grant 
can be admitted, which is not proved by 
words, or the nature of the thing.”’ 

The Constitution of the United States, 
Article II, Section 2, contains the following 
grant of power to the President. : 

‘““He shall have power, by and with the 
advice and consent of the Senate, to make 
treaties, provided two-thirds of the senators 
present concur.”’ 

This is a general grant of power. It has 
no limitation expressed. And how can it 
be said that any limitation is necessarily 
to be implied? It follows that the Presi- 
dent, by and with the advice and consent 
of the Senate, can make a general treaty. 
In fact he has been doing this ever since the 
foundation of the yovernment. 

Not only have general treaties been made, 
dealing with a variety of subjects, but gen- 
eral arbitration treaties have been made and 
ratified by the Senate. The most notable 


1 g Wheaton 1, 215. 
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of these was The Hague Convention.’ But 
the very first treaty of them all, the famous 
Jay Treaty of 1794, made by Washington 
himself, and ratified by the Senate, was in 
effect a general arbitration treaty. It pro- 
vided for three arbitrations before three 
separate commissions. The first of these 
was to adjust the boundary between Maine 
and Nova Scotia. The second was to de- 
cide a multitude of claims pressed by British 
citizens against the United States. The 
third was to decide a multitude of claims 
pressed by citizens of the United States 
against Great Britain. The language of the 
treaty describing these claims is general in 
its character. It. can hardly be maintained 
that the President cannot make a very gen- 
eral treaty, but can make a pretty general 
one. Epithets have no place in constitu- 
tional construction.” 

3. The effect of a treaty, when once made, 
is declared by Article VI of the Constitution: 

‘All treaties made, or which shall be 
made, under the authority of the United 
States, shall be the supreme law of the 
Jand.”’ 

It follows, therefore, that The Hague Con- 
‘vention, when ratified by the Senate, became 
a part of the supreme law of the land. It 
did not any the less become the supreme 
law of the United States, because it is also 
the supreme law of all the signatory powers 
—that is to say, of almost all the civilized 
world. 

4. The question has been asked: Where 
did the President get his power to submit to 
arbitration the Pious Fund controversy 
with Mexico? The answer is obvious: 

Article II, Section 3, of the Constitution 
provides: 

“He (the President) shall take care that 
the laws be faithfully executed.”’ 

1 A copy of this is appended to the report of this 
committee, 1899. 

2An analogous case is that of extradition 
treaties. These enumerate a list of offenses for 
which a surrender will be granted. Each act of 
surrender involves a separate agreement. 


Holmes v. Jennison, 14 Peters 150. 








The Hague Convention is one of these 
laws. And the Pious Fund Arbitration was 
in execution of The Hague Convention. 
That great treaty, as this committee has 
pointed out in previous reports, especially 
that for 1899, contains full provisions for 
the submission to a competent tribunal of 
all matters in difference between the signa- 
tory powers. The tribunal has been organ- 
ized. It has judicial offices and a perma- 
nent administrative council at The Hague. 
It is, to quote from Article XX of the con- 
vention, ‘‘ A permanent court of arbitration, 
always open, and exercising its powers, in 
the absence of an agreement to the contrary, 
conformably to the rules of procedure in- 
cluded in the present convention.”’ 

The President’s power to submit to the 
decision of this ‘“‘ permanent court’’ any mat- 
ter in difference between the United States 
and any other of the signatory powers, rests 
on the same basis as his power to direct the 
attorney general to bring a suit in the 
Circuit Court of the United States, to recover 
a debt due to the United States. The 
‘““permanent court of arbitration’? at The 
Hague is the Supreme Court of the nations. 
The sooner that great fact is realized the 
better it will be for the cause of peace and 
for the development of the science of inter- 
national law. 

5. The object of making additional arbi- 
tration treaties, as we pointed out in our 
report for 1904, was to bind the nations by 
express promise to submit to the decision 
of The Hague tribunal matters in difference 
between them. Those that the Senate re- 
jected were perhaps inaptly phrased. It 
might have been argued that they limited 
the scope of The Hague Convention. It may 
be that their rejection will turn out to be a 
blessing in disguise. All that is needed, in 
our judgment, is a treaty with the various 
nations which joined with the United States 
in making the rejected treaties expressed 
substantially in the following terms: 

All matters in difference between the 
high contracting parties that are within the 
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scope of The Hague Convention, shall be 
submitted to arbitration in accordance with 
the terms of that convention. 

6. The argument thus far has been con- 
fined to the question of power. A few 
words on the subject of the advisability of 
general treaties will close this part of the 
report. 

In general, it may be said that jurists are 
agreed that general legislation is likely to 
be wiser than special legislation. The 
abuses to which the latter is subject have 
led many of the states to adopt constitu- 
tions prohibiting many classes of special 
legislation. Formerly, for example, all cor- 
porate charters were special. These are 
now prohibited in many of the states. 
Even before constitutional amendments to 
that effect were adopted, general laws under 
which individuals could incorporate were 
passed. Certainly the grant of a corporate 
franchise is a legislative power. But it was 
never doubted that a legislature could ex- 
ercise this by general law as well as by 
special charter. And the general laws are 
certainly far wiser in their provisions, and 
more considerate of the public interests, 
than special charters. It is always better 
to arrange matters beforehand, on general 
principles, than to decide on the spur of the 
moment. 

In the case of the civil service of the 
country, it has been found advisable to pro- 
vide in general terms for its administration, 
and to confer upon the President the power 
to make from time to time, regulations for 
its further government. By these regula- 
tions he has greatly extended the scope of 
the classified service. His power to do this 
has been questioned. The validity of the 
civil service legislation has been assailed. 
But it has been sustained by the courts.! 


* People v. Civil Service Boards, 103 N. Y. 657 ; 
aff’'gs.c. 41 Hun. 287. 

People v. Common Council, 16 Abb. N. C. 96. 

Foreman v. Union etc. Co., 83 Hun. (N. Y.) 385. 

Opinion Justices, Supreme Court, 138 Mass. 601. 





So it has been found expedient to confer 
upon the Secretary of the Treasury power 
to make regulations respecting the importa- 
tion of foreign goods. The supervising in- 
spectors have been authorized to prescribe 
rules for inland navigation. The pilot com- 
missioners of a state have been authorized 
to make rules for the pilotage of vessels 
entering and leaving its ports. In all these 
cases, it has been found that the exigencies 
of the situation could best be served by the 
action of public officials, which could be 
modified from time to time without the 
necessity of a resort to Congress. In all 
these cases, the rules promulgated under 
the statute are held to have the force of 
law.' 

The reasoning in these cases is especially 
applicable to treaties of arbitration. When 
a matter in difference arises between two 
nations, the passions of each are apt to be- 
come excited. It is claimed on each side 
that the national honor is at stake. And 
then the platitude is brought forward that 
a nation must never arbitrate a question 
involving its honor. 

As Hamilton said when this objection 
was made to the Jay Treaty: 


“It would be a horrid and destructive 
principle that nations could not terminate a 
dispute about the title to a particular parcel 
of territory by amicable agreement, or by 
submission to arbitration as its substitute, 
but would be under an indisputable obliga- 
tion to prosecute the dispute by arms till 
real danger to the existence of one of the 
parties would justify, by the plea of ex- 


1 «This court has too repeatedly said that they 
have the force of law to make it proper to dis- 
cuss that point anew.’’ Gratiot v. United States, 
4 How. 8o. 

Ex parte Reed, too U. S. 13. 

United States v. Barrows, 1 Abb. (U. 5S.) 351. 

Matter of Moore, 108 N. Y. 280. 

Sturges v. Spofford, 45 N. Y. 446. 

Cisco v. Roberts, 36 N.Y. 292. 

United States v. Williams, 6 Mont. 379. 

United States v. Fuellhart, 106 Fed. Rep. g11. 








THE GREEN 





BAG 











treme necessity, a surrender of its preten- 
sions.” 

There can be little doubt that the Dogger 
Bank incident would. have involved Great 
Britain and Russia in war had it not been 
for The Hague Convention. The English 
were naturally indignant at the unprovoked 
attack upon their fishing fleet. There was 
no time to negotiate a new treaty, and pub- 
lic sentiment would not have supported the 
ministry in making one. But they took 
advantage of the terms of the existing gen- 
eral treaty, and the controversy was ami- 
cably settled, with justice to both parties. 

The development during the nineteenth 
century of this branch of international law 
is thus admirably summed up by Sir John 
Macdonnell: ' 


‘! Nineteenth Century and After. The Living 
Age, May 13, 1905, Pp. 392. 











“Looking back on the arbitrations of last 
century, they. are seen not to be detached 
incidents in its history. We witness the 
formation of a new institution, a new organ 
for harmonious relations between states, 
with functions of its own; an evolution not 
unlike that which created ages ago in most 
countries, tribunals for the settlement of do- 
mestic disputes. The sixteenth and seven- 
teenth centuries gave the world permanent 
embassies, permanent means of conducting 
intercourse between nations. The eigh- 
teenth century, at its close, gave the rudi- 
ments of a rational law of neutrality. The 
nineteenth gave international arbitrations, 
which, in the words of William Penn, tend 
not a little ‘to the rooting up of wars and 
planting peace in a deep and fruitful soil.’”’ 


New York, N. Y., Aug., 1905. 
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S. R. WRIGHTINGTON, 31 State Street, Boston, Mass. 





The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession; also anything in the 
way of legal antiquities or curiosities, facetie, 
anecdotes, etc. 





To elevate the ideals of the profession and 
to formulate its opinion on legislative prob- 
lems of national importance, is the mission of 
the American Bar Association. As a national 
representative, affording the most effective 
means for the application of the public spirit 
and capacity of those who devote their energy 
to the practice of their profession rather than to 
the pursuit of political honors, its proceedings 
are of interest to every American lawyer who 
loves his calling, and deserve his more active 
support. Those who were unable to attend 
its meetings and feel the inspiration of contact 
with leaders of the Bar from all parts of our 
country, may welcome an opportunity to read 
of the most important proceedings of the re- 
cent session at Narragansett Pier. 

The informal debates which resulted in a 
policy of inaction on the resolution to ex- 
pressly confer equity 
jurisdiction on the 
federal courts to en- 
join violations of the 
Sherman Act, and on 
that advocating fed- 
eral control of insur- 
ance companies 
aroused much inter- 

those 
curious 
examples of parlia- 
mentary practice, 
but owing largely to 
the neglect of com- 
mittees to report in 
accordance with the by-laws and the failure 
of those present to inform themselves accur- 
ately in advance as to the law upon which 
their opinions were to be expressed, these 
promising discussions did not furnish anything 
which requires attention. 


est among 
present as 








EpvGAr A. BANCROFT. 





As introductory to this number, we have 
thought it appropriate to present a_ brief 
sketch of the new president of the Association. 
Mr. Bancroft, who kindly took time from his 
vacation to prepare this for us, is peculiarly 
qualified for his task from long association 
with Mr. Peck. He was born in Galesburg, 
Ill., is a graduate of Knox College and Co- 
lumbia Law School. He practised in Gales- 
burg from 1884 to 1892 when he moved to 
Chicago. From 1895 to 1904 he was general 
solicitor of the Chicago and Western Indiana 
Railroad. He is the President of the Chicago 
Bar Association and is a member of the firm 
of Scott, Bancroft, Lord, and Stevens. 


The annualaddress 
delivered by Mr. 
Hemenway, which 
we print in full, was 
received by his audi- 
ence with the enthu- 
siasm it deserved. 
His selection to de- 
liver the most im- 
portant address at a 
gathering in New 
England was partic- 
ularly appropriate, 
for Mr. Hemenway is 





ALFRED HEMENWAY. 


justly regarded as 

one of New England’s leading lawyers. He 
is a native of Hopkinton, Mass., a graduate 
of Yale College and the Harvard Law School 
and has always practised in Boston. In 
1897, he was appointed by the governor sole 
commissioner to draft the act embodying 
the Torrens system of land registration, which 
is now law in Massachusetts. He is a mem- 


ber of the firm of Long and Hemenway. 


The problem of the president of the Associ- 
ation in preparing the address required by the 
constitution, was especially hard this year, 
since the legislatures of nearly all the states 
had been in session. ‘The address in full would 
have filled over thirty of our pages and we 
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have, therefore, been obliged to content our- 
selves with the inadequate extracts we present. 
Mr. Tucker is a native of Winchester, Va., 
and the son of John Randolph Tucker, one of 
the former presidents of the association. He 
graduated from the 


of Washington and 
Lee University and 
was admitted to the 
Bar in 1876. He was 
a member of Con- 
gress from 1889 to 
1897 when he suc- 
ceeded his father as 
professor of law at 
Washington and Lee 
University. He was 
dean of the school 
from 1899 to 1902, when he became dean of 
the law school of George Washington Uni- 
versity. He is the editor of ‘‘ Tucker on the 
Constitution.” 





Henry St. Ggorce Tucker. 


Immediately preceding the formal meetings 
of the Association were held several extremely 
interesting conferences of a special nature, the 
most important of which was that of the Asso- 
ciation of American Law Schools. The meet- 
ings of this earnest body of men were marked 
by a devotion to the cause of legal education 
that cannot but elevate the standards of the 
whole profession. We print the most impor- 
tant address delivered before them. 

Mr. Hall is a native of Jamestown, N. Y., 


college and law school 





and a graduate of Cornell University and of 
the Harvard Law School. After a few years 
of practise in Buffalo where he was also an 
instructor in the Buffalo Law School, his 
ability was recognized by his selection as dean 
of the Law School of Chicago University, then 
recently established. 


Among the reports of committees of the 
Association that of the Committee on Interna- 
tional Law was made 
noteworthy by the 
presentation of the 
argument in favor of 
the constitutionality 
of general interna- 
tional arbitration trea- 
ties, prepared by the 
chairman, Mr. Wheel- 
er, which we are per- 
mitted to include in 
this number. 

Mr. Wheeler is a 
native of New York, a 
graduate of the Col- 
lege of the City of New York and of the Har- 
vard Law School. Though in active practice 
as the head of the firm of Wheeler, Cortis & 
Haight, in New York City, he has found time 
to take an active interest in movements for 
political reform, and has published several 
treatises on legal and economic questions. 
From 1883 to 1889 and from 1895 to 1897 
he was chairman of the civil service commis- 
sion of New York City. 





Everett P, WHEELER. 
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CURRENT LEGAL ARTICLES 





This department represents a selection of the most important leading articles in all the English and American 


legal periodicals of the preceding month. 


The space devoted to a summary does not always represent the relative 


importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre- 


viation ts impracticable. 





BIOGRAPHY (James Boswell) 


James S. HENDERSON contributes to the 
June Juridical Review (V. xvii, p. 105) an 
interesting account of ‘‘James Boswell and 
His Practice at the Bar,’’ whose fame in liter- 
ature has caused us to forget that his early 
career was that of a practitioner in the Scotch 
courts, where, he frankly admits, that the 
fact that he was a son of a judge helped him 
to a successful start. He could not resist the 
temptations of London, however, but his at- 
tempt at practice in England proved a failure, 
and he gradually came to devote his entire 
time to the writing of books. 


BIOGRAPHY (Pinkney) 

An address delivered before the Maryland 
Bar Association, by Hon. Wm. P. Whyte, 
entitled, ‘‘ William Pinkney,” is published in 
The American Lawyer for July (V. xiii, p. 283). 


CONTEMPT (Jury Trial) 

Or a recent Iowa case, Brady v. District 
Court, the Central Law Journal (V. 1xi, p. 21) 
says that ‘‘it is a serious departure from the 
fundamental principles which have governed 
the opinions of courts in contempt proceed- 
ings,’’ in holding that a statute had abrogated 
the Common Law rule that a contemner’s. un- 
equivocal sworn denial of the facts was con- 
clusive. Except where the facts are within 
the knowledge of the Court the rule has been 
to give the contemner the benefit of a trial 
by jury as to the facts, and then on the facts 
found to determine his status. By giving the 
Court the right to determine also the facts, he 
is deprived of his constitutional right to trial 
by jury. The author also thinks that this is 
an unconstitutional interference by the legis- 
lature with the inherent right of courts to 
punish for contempts. 





CRIMINAL LAW (See Jurisprudence) 





EMPLOYER’S LIABILITY (Workmen’s Compensa- 
tion Act) 


In the June Juridical Review (V. xvii, p. 
117) Alexander Moncrieff presents the second 
part of his commentaries on ‘‘The Report of 
the Departmental Committee on Workmen’s 
Compensation.’’ It contains an interesting 
comparison of various foreign methods of in- 
dustrial insurance. It criticizes the English 
system which is based on the compensation 
of the employee, and concludes that ulti- 
mately this will be superseded by an absolute 
insurance under state guarantee. He also 
believes that the right to compensation should 
not be limited to cases of injury by accident. 


HISTORY (Magna Charta) 


‘Magna charta Re-read”’ is the title of 
an interesting article in the Juridical Review 
for June (V. xvii, p. 128) by George Neilson. 
It is a review of Mr. McKechnie’s commentary 
on that instrument, which is rather an essay 
on the subject than a review of the book. 
While acknowledging that modern investiga- 
tion proves that much of the influence which 
we have attributed to the charter of John be- 
longs to subsequent instruments founded upon 
it, he still feels that its fame is well deserved. 

‘British legislation is an art which, after 
seven hundred years of experience, is pain- 
fully open to improvement, as any table of 
mortality of our short-lived modern Acts of 
Parliament would show. In King John’s 
century a statute was a very indefinite thing; 
it might be a charter; it might be a code; it 
might be a temporary ordinance; Parliament 
was prior to 1215, only a word for a talk at a 
council of magnates. Conscious legislation, in 
our sense, was only making a start. Are we 
to reject as a ‘myth’ the influence of a charter 
which at the worst was an experiment in legis- 
lation, itself unsuccessful, but to be followed, 
and followed soon, by experiments which were 
an emphatic success, and which, confirming 
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time after time a Magna Carta which was the 
reenactment of King John’s, slowly formed 
the English constitution?”’ 


HISTORY (The XII Tables) 


In the Juridical Review for June (V. xvii, 
Pp. 93) Professor Henry Goudy publishes an 
article entitled ‘‘Are the XII Tables Authen- 
tic.’” It is suggested by the work of a recent 
Italian historian, Professor Pais, who chal- 
lenged the whole tradition of the XII tables 
as legendary, and of Professor Lambert, a 
French historian, whose conclusions are even 
more radical than those of his Italian col- 
league. The author analyzes their arguments 
but differs from their conclusion. 
He finds in some use of the letters and names 
in a list of Roman officials, which purports to 
date back to the XII tables, evidence of 
antiquity and in the style and language of the 
tables themselves as well as in their contents, 
indications of much earlier origin than the 
recent critics admit. 


in detail 


JURISPRUDENCE (Criminal Law) 


UnpER the title of ‘‘Short Studies in the 
Common Law,’’ A. Inglis Clark contributes to 
the Commonwealth Law Review (V. ii, p. 193) 
The Fundamental Con- 
ceptions of our Criminal Law. 

‘‘The earliest laws which mark the emer- 
gence of a people out of a condition of savag- 
ery are those which refer to offenses against 
the person, and these are followed by laws 
which take cognizance of offenses against 
property. We might, therefore, be disposed 
to say that the oldest department of all law 
is that which we now describe as Criminal Law. 
But this would not be an exact statement of 
historic fact, in the light of modern distinctions 
in the domain of law, because the offenses 
which we describe as crimes, and regard as 
properly punishable by the state, were 
regarded in the infancy of law as being the 
same in character as the acts which we now 
describe as torts, or, in other words, civil 
wrongs, for which the injured party is entitled 
to compensation from the wrong-doer. 

‘“The conception that such an act as the 
malicious killing of one man by another, or the 
infliction of a grievous wound on one man by 


a consideration of 





another, is an offense against the whole com- 
munity of which the wronged or injured man 
was a member, did not arise until men had 
made considerable progress in civilization and 
political organization. The primitive jural 
conception of the nature of all offenses against 
the person, as well as offenses against property, 
was that they were wrongs committed against 
the individual or his family for which he or 
his family ought to have compensation and 
redress. 

‘The conception of moral delinquency finds 
its most direct expression in the Criminal Law 
of England in the doctrine that the essence of 
all crime is criminal intent or malice. But it 
is also a fundamental doctrine of the law of 
England that ignorance of the law is not an 
excuse for breaking it. This doctrine is prima 
jacie at variance with the other doctrine that 
malicious intent is the essence of all crime; 
because if a man does not know that he is 
violating the law, he cannot by a strict use 
of language be correctly said to have an inten- 
tion to violate it. But the doctrine, that 
ignorance of the law shall not excuse a viola- 
tion of it, has been found to be absolutely 
necessary for the accomplishment of the pur- 
poses for which the law is made; and the 
problem which the judges, as the authorized 
exponents af the law, have been required to 
solve, is the the two 
trines in a manner that would secure an 
efficient enforcement of the law, without 
offending the moral sentiments of the commu- 


reconciliation of doc- 


nity upon whose acquiescence and approval its 
enforcement must ultimately depend. This 
has been accomplished through the medium 
of a long series of decisions stretching from the 
earliest recorded cases down to the present 
time, with the result that while the law con- 
tinues, in regard to both crimes and torts, 
to use words and phrases which imply an 
ethical or standard of conduct, yet 
when it is called upon to decide the question 
of the guilt or innocence of any person charged 
with a crime, it applies a purely external 
standard of conduct to determine it. 

‘‘In regard to the acts which the law desig- 
nates as crimes and for the doing of which it 
inflicts punishment, the standard or rule of 
conduct which it prescribes is that every man 
shall refrain from doing anything which, in 


moral 
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the midst of a particular set of circumstances, 
would produce, or tend to produce, any result 
which the law declares to be a crime and 
which as such it prohibits with a penalty. 

‘‘Nevertheless, it is a fundamental maxim 
-of the Common Law that every man is sup- 
posed to intend the natural and probable 
consequence of his acts; and the question 
which now confronts us is, whether we can 
reconcile this maxim with the statement that 
the law does not attempt to look into a man’s 
mind, and that it takes notice of only outward 
and visible acts. The reconciliation is found 
in the fact that the law presumes every man 
to possess an average amount of intelligence 
and an average capability of foresight. The 
subject-matter of the law’s observation and 
control is human conduct, and-all human 
conduct necessarily involves intelligence and 
intention, or foresight, as the conditions of its 
normal operation. Therefore, when the law 
says that a particular act done in the midst 
of a certain set of circumstances is a crime, it 
includes the presumption that the doer of the 
act has sufficient intelligence and capability 
of foresight to foresee that his act would pro- 
duce the particular result which the law 
prohibits. But this presumption may be 
rebutted by sufficient evidence of mental 
disease or deficiency; and if a man is devoid 
of the average intelligence and capability of 
foresight, which the law presumes him to 
possess, to such a degree that he is removed 
out ot the normal and natural relations of the 
human mind to the world around him and 
cannot be properly said to know what he does, 
an act committed by him in the midst of 
circumstances which would make it a crime 
in a man in the full possession of his faculties 
is not a crime, because the necessary conditions 
of average intelligence and normal mental 
relations to the surrounding circumstances 
which the law ascribes to every man, until it 
is proved that he does not possess them, are 
absent. 

“‘The type, therefore, of a criminal act at 
Common Law is an act done in a set of circum- 
stances which would enable, or permit, or 
tend, or assist to produce, any direct and 
forcible interference with the person or prop- 
erty of another which the law did not author- 
ize or excuse, and for which it prescribed a 





penalty. By a forcible interference is meant 
any interference against the will or consent 
of the person against whom or against whose 
property the act of interference is directed. 
The crime of forgery at Common Law may at 
first sight appear to have been an exception 
to this description of a criminal act. But it 
seems to be tolerably certain that all the 
forgeries that were brought under the cogni- 
zance of the Courts of Common Law and which 
were punished by them, previous to any 
statutory provisions on the subject, were 
forgeries of deeds and other documents which 
were made for the purpose of being directly 
used to deprive a person of the possession of 
some real or personal property under com- 
pulsion of legal forms or process,‘and the 
element of trespass was therefore involved in 
the purport of the offense. 

‘“‘ The growth of the statutory law of England 
in regard to crimes has been produced by three 
distinct causes. First, the necessity to pro- 
vide for the punishment of frauds which were 
not accompanied by trespass and which were, 
therefore, not punishable at Common Law. 
Secondly, the desire which possessed the 
Legislature in the seventeenth and eighteenth 
centuries to increase the severity of the punish- 
ments of crimes. Thirdly, the amelioration of 
the severity of the Criminal Law which took 
place in the middle and latter portion of last 
century. Under the combined operation of 
these causes, and the process of consolidation 
which successive alterations of the law have 
periodically made necessary, in order to make 
the knowledge and administration of it 
practicable, something like a code of a very 
jarge part of the Criminal Law has been pro- 
duced. But it is a code which would be 
largely incapable of being consistently applied 
to the concrete experiences of men, and, in 
some aspects of it, would be almost unintel- 
ligible without a knowledge of the law which 
preceded it and which still exists alongside of 
it as lex non scripta or Common Law.” 


TORTS (Affirmative Obligation, Theory of) 


In the American Law Register for June (V. 
Ixiii, p. 337) Francis H. Bohlen concludes his 
series of articles on ‘“‘The Basis of Affirmative 
Obligations in the Law of Tort”’ by discussing 
the ‘‘ American cases upon the liability of man- 
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ufacturers and vendors of personal property.” 
Of these he says: 

‘The tendency throughout the United States 
is, with but few exceptions, to regard the act of 
sale as terminating all liability on the part of 
the maker or vendor of a defectively con- 
structed article or structure, unless the article 
is either a drug-chemical or explosive, and so 
‘imminently dangerous to human life,’ or the 
defect is known to and concealed by the vendor. 

‘‘In New York and some other states it would 
appear that where the maker sells or provides 
an article for immediate use in its existing con- 
dition, and the defect is not patent to any 
reasonable inspection, the maker is liable to 
one who may be expected to come in contact 
with the article in the course of such use if he 
be injured, but if the defect be patent, if it is 
known or could probably be discovered by the 
purchaser or him to whom the article is sup- 
plied if he properly perform his duty of ex- 
amination, then the liability, if any, is upon 
him who with knowledge, or (probably) with 
means of knowledge, uses the article for a pur- 
pose for which it is unfit.” 

He inclines to favor the broad doctrine of 
the rule of Brett in Heaven v. Pender, and 
criticizes Wharton’s doctrine that an inter- 
vening human agency breaks the causal con- 
nection even where not actively negligent. 
He also criticizes the common assumption that 
there is a limited class of articles such as 
drugs and explosives which are peculiarly 
dangerous and the manufacture of which im- 
poses obligations different from that arising 
from the manufacture of ordinary merchan- 
dise. The test he puts is the probability of 
danger to a person or class in case of negligent 
concealed defects and not the acquaintance of 
the parties. Astothe theory that public policy 
requires that manufacturers be not subject to 
annoying suits, he contends that it is merely 
a reflection upon the administration of justice. 
Of the broader ground of public policy, he says: 

““While it is highly burdensome to require 
that the manufacturer shall answer to all the 
world that the article he makes contains no 
hidden defect which he himself could not by 
proper conduct of his business prevent, it is 
not too much to ask that he shall conduct his 
business carefully, otherwise the manufacturer 
who obtains the profits from the business is 








relieved from all liability for injuries caused by 
the manner in which he conducts it. He is 
allowed to reap the profits enhanced by the 
saving inherent in cheap labor, insufficient 
equipment, inferior material, and generally 
incompetent and careless supervision and 
management, while those who must use his 
product bear the burden and pay the price in 
insufficient protection to the safety of their 
persons and property. To encourage com- 
merce and industry by removing all duty and 
incentive to protect the public is to invite 
wholesale sacrifice of individual rights on the 
altar of commercial greed. A similar public 
policy in railroad matters throughout the 
United States has resulted in the yearly sac- 
rifice of thousands of lives and injury to tens 
of thousands of persons, both employees, pas- 
sengers, and others. It would appear to be 
high time to consider whether this price is not 
too high to pay for industrial expansion, and 
whether those who profit by the operation of 
a business should not bear at least the burden 
of exercising reasonable competence and care 
therein. That such a burden is not too oner- 
ous, that such care is compatible with the 
profitable conduct of business, is shown by 
the fact that reputable manufacturers do 
habitually the world over exercise the great- 
est care in order that the reputation of their 
products may be maintained. Surely it is 
not too much to require of the others that 
they shall take at least equally as great care 
to protect their patrons, the public, who use 
their products, from injury. While it is un- 
doubtedly to the interests of society, espe- 
cially in a country the natural resources of 
which are still comparatively undeveloped, to 
encourage trade and manufacture, it cannot 
be to the interest of any community to en- 
courage carelessness and disregard of human 
life and property therein.” 

He distinguishes liability in cases of sale, 
and classifies it as a separate sort of liability 
arising under the same doctrine of probability 
of injury. The wrong consists in the sale or 
delivery of the article and not in the original 
negligence whereby the concealed defect arose. 


TORTS (Strikes and Boycotts) 
Dean William Draper Lewis contributes to 
the August American Law Register (V. 1xiii, 
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p. 465) an analysis of ‘‘The Modern American 
Cases Arising Out of Trade and Labor Dis- 
putes.”’ He divides these into cases of strike 
and of boycott which he carefully defines with 
further subdivisions depending on whether 
the liability arises from relations of traders 
with traders, traders with laborers, or laborers 
with laborers. He summarizes the results of 
his examination as follows: 

‘‘Comparing these labor boycott cases with 
the trade boycott cases, we find that the 
question whether a boycott of one trader by 
rival traders is legal is a question in which 
there is a conflict of authority, but a boycott 
of a trader by laborers, or others who are not 
rival traders, has invariably been held illegal. 
The same line of distinction has been followed 
in England. The only justification for the 
distinction lies in the fact that in the labor 
boycott cases the connection between the acts 
of the defendants and their own advancement 
is sometimes one degree more remote than in 
the boycott by rival traders. 
tion, in view of the real facts, is a narrow 
one, and the writer does not believe it will 
stand analysis. The boycott is an appeal to 
force, not an appeal to reason. The force is 
not physical force, but is none the less an 
attempt to coerce the will of third persons, 
so that they will act in a way prejudicial to 
the plaintiffs’ interests. The purpose of selt- 
advancement in business or trade is one to be 
encouraged by the law, but it should not be 
sufficient to excuse harm to others through 
the coercion of their customers. 

Of strikes he says: ‘‘Though the question 
of the liability for the harm done to an 
employer by a sudden and prearranged cessa- 
tion of work on the part of his employees has 
never come fairly before the courts, it may be 
assumed, that if the purpose of the strike is 
to improve the economic conditions of the 
laborers, or has something to do with their 
terms of employment, they are not liable for 
the resulting harm. Indeed, this assumption 
has been frequently made by our courts. 
Whether the strikers would be liable if their 
purpose was a purely malicious one is doubtful. 
It depends upon two questions: First, whether 
the purpose of an actor should be taken into 
consideration in solving questions of alleged 
tort; and, second, admitting that purpose 
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should at least in some cases be taken into 
consideration, whether the act of severing the 
relations of employer and employee by the 
latter or by the former should be treated as 
an act over which the purpose of the actor 
could have an effect on his legal liability for 
the consequent harm. These are questions 
which remain undetermined in our law and on 
which great confusion exists. 

Down to the point which we have now 
reached in the development of the law we 
notice a sharp contrast in the way in which 
the law treats a strike and a boycott. The 
strike, at least for the purpose of economic 
advancement, is, from the point of view of 
Civil Law, legal. The boycott, on the other 
hand, for the same purpose, has usually been 
considered illegal. Laborers may combine to 
leave the service of their employer and he 
cannot recover from them damages for the 
resulting loss to him; but if they leave him 
in order to compel him not to deal with a third 
person, then, though he may have no action 
against them, the third person has an action.” 


TRUSTS (Precatory Trusts, Wills) 


THaT there has been a gradual change in 
the attitude of the English courts toward 
precatory trusts as shown in a recent decision 
of the House of Lords is contended by Will C. 


| Smith in the June Juridical Review (V. xvii, 


p. 145). He says that ‘“‘it certainly appears 
that the English courts would now reject the 
idea of a precatory trust in many cases where 
it was formerly admitted.” 

Of the true rule the author says: 

““It seems to be immaterial in principle, al- 
though this may affect the construction of the 
will, whether the words of desire are addressed 
to an executor, or a residuary legatee, or a 
particular legatee. Apart from the particular 
words employed, the leading considerations 
against the creation of a trust seem to be 
(1) uncertainty as to what the legatee is to 
do; (2) uncertainty as to what property the 
alleged trust applies to; (3) doubt as to the 
extent of the discretion expressly reposed in 
the alleged trustee; (4) the absence of any 
gift over in default of an exercise of the dis- 
cretion. But it will be seen that, even where 
there is no uncertainty or doubt in these 
respects, the general law is established that 








544 


THE GREEN BAG 





mere words of wish or recommendation do not 
create a trust. . . . The conclusion of the 
whole matter seems to be that, as stated by 
Lord St. Leonards in 1849, where testators 
mean to make their own will, and to leave no 
discretion, they should be encouraged to say 
so by the use of imperative and mandatory 
words, and that it is inexpedient, and likely 
to mislead and defeat the real testamentary 
intention, if imperative words and words of 
recommendation are permitted to be used in 
the same will with the same legal effect, al- 
though their popular meaning is different.”’ 


TRUSTS (Right of Trustee to Purchase) 


In the July Law Quarterly Review (Vol. xxi, 
p. 258), Walter G. Hart discusses ‘‘The De- 
velopment of the Rule in Keech v. Sandford.” 

‘In this case Lord Chancellor King de- 
cided that a trustee of a lease who had re- 
newed the lease in his own name and for his 
own benefit, was a constructive trustee for 
his cestui que trust of the renewed lease, al- 
though there was no proof of fraud and the 
lessor had declined to renew for the benefit 
of the cestut que trust. The Chancellor said 
that the trustee should rather have let it 
run out than have had the lease to himself. 
The ground on which the rule is based is in 
fact that of public policy. 

“Two questions with reference to the ex- 





tent of the rule applied in these cases have 
lately been the subject of decision. The first 
is — what constitutes a fiduciary relation 
within the rule? From the judgment of Lord 
Justice Collins it would seem that in the case 
of trustees, executors, administrators, and 
agents, and also tenants for life there is a con- 
clusive presumption of personal incapacity to 
retain the benefit in such cases. But that in 
the case of mortgayees (and mortgagors?) and 
partners there is only a rebuttable presump- 
tion of fact. 

‘‘The second and more recently discussed 
of the two questions is — when does the pur- 
chase by a trustee of a lease of the reversion 
in fee simple fall within the rule? The learned 
judge held that it only applied where the 
lease is renewable by contract or by custom. 

“It is submitted that the introduction of 
the distinction as regards the purchase of the 
reversion, between leases renewable by con- 
tract or custom and those to which no such 
‘tenant right’ is attached, while no such dis- 
tinction is drawn as regards the actual re- 
newal of the lease, imports into this branch 
of the law an ‘inelegantia’ which destroys the 
symmetry of the rule and makes it more 
difficult of application, which is inconsistent 
with several of the decisions and which ought 
not to be admitted without more careful con- 
sideration of the principles on which the rule 
is based than has yet been given to it.” 
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THE ART OF CROSS EXAMINATION 


BrewstTER, looking back through the mel- 
lowing vista of ten hustling, not to say acro- 
batic years of modern Chicago law practice, 
can smile now, but it hurt then. 

It was his first case. As he sat in the 
dingy justice shop on Cottage Grove avenue, 
he was aware that many of the conditions 
set forth in all lives of great lawyers, were 
absent. In the first place he was for the 
prosecution, and then there was no jury to 
rise in their places with an unanimous verdict 
of ‘‘ not guilty’ at the conclusion of a tear- 
compelling peroration on behalf of the helpless 
and innocent defendant. The case, as the 
surroundings, well illustrated the difference 
between the ancient and honored profession 
of law and the modernized ‘‘law business.” 
There had been no spilling of hot blood, and 
no mysterious romance. The owner of a 
bicycle repair shop, finding business failing, 
had placed a chattel mortgage on the shop 
and contents, and then disappeared with 
everything. He had been arrested and Brew- 
ster had been retained to see that- Justice 
held the prisoner to the Grand Jury. 

While his dreams had pictured a far different 
first case, still he felt that here was an oppor- 
tunity to show that the general complaint of 
the college man’s lack of initiative is not 
always well-grounded and that the aggressive- 
ness of the center rush can be utilized in the 
battle of life. The hearing was nearly con- 
cluded, and the defendant was on the witness- 
stand. He had sworn that he knew nothing 
about the missing property. Brewster had 
proved suspicious circumstances, but no wit- 
ness had been produced who had seen the 
prisoner in the act. The case seemed lost 
unless the prisoner could be discredited. 
Brewster resolved to break him down. Look- 
ing the defendant full in the eye, he demanded 
at the point of his leveled forefinger: — 

‘Prisoner, haven’t you been arrested before?” 

The hunted look of the pursued gleamed in 
the prisoner’s eye. Shifting uneasily in his 
chair, he slowly murmured, ‘‘ Yes; once.”’ 

Triumph fluttered about Brewster's athletic 
figure as, springing from his chair, he thundered: 
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“Tell the Court where and for what you 
were arrested.”’ 

Forcing the words from his unwilling lips 
the prisoner answered, ‘“‘It was in Denver.” 

‘““Yes,’’ punctuated Brewster, ‘‘and for 
what crime?” 

Like a flash the witness answered: 

‘“‘For riding a bicycle without a light.” 

Brewster’s saving sense of humor enabled 
him to join in the general laugh that followed 
as the Justice dismissed the case, but he has 
yet to buildoze another witness. 

HERBERT W. Hotcomp. 
Cuicaco, ILt., Aug., 1905. 


Special pleading. A story is told of one 
of the early practitioners at the Chittenden 
County (Vermont) Bar who was asked, during 
his examination for admission to the Bar, to 
explain the difference between a special issue 
and a general issue. His reply was that a 
general issue was where one party denied all 
the material allegations in the case, but he 
could not for a time recollect the nature of 
a special issue. Finally, after some en- 
couragement and prompting from one of the 
examiners, his face brightened up, and in 
reply to a repetition of the inquiry as to what 
a special issue was, made answer that it was 
where both parties denied all the material 
allegations in the case. 


In doubt about the head. — Patrick Murphy 
while passing down Tremont street, was hit 
on the head by a brick which fell from a 
building in process of construction. One of 
the first things he did, after being taken home 
and put to bed, was to send for a lawyer. 

A few days later he received word to call, 
as his lawyer had settled the case. He called 
and received five crisp, new $100 bills. 

‘‘How much did you get?” He asked. 

“Two thousand dollars,’ answered the 
lawyer. 

“Two thousand, and you give me $500? 
Say, who got hit by that brick, you or me?” 
-— Boston Herald. 

A Tennessee Judgment. — The following story 


is true as far as treacherous memory recalls, 
after the lapse of only a short year: 
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Jim D—— lives on the west side of Dry 
Creek in a West Tennessee county. It is 
strictly a farming community and most of 
the farmers live on east side of Dry Creek 
Valley. A heavy rain fell in the valley on 
July 15, 1904. Jim’s young friends decided 
to hold a ‘“‘surprise party” at his house that 
night. They gathered at the creek bank at 
‘‘early candle-lighting’’ and found the old 
“‘gum-log”’ completely submerged in muddy, 
raging waters. A hasty conference on ways 
and means resulted, largely in favor of employ- 
ing the use of the first ‘‘hoss’’ to be found as 
a means of crossing the turbid waters. Lots 
were cast and the duty of procuring the 
“‘hosses’’ fell upon Bud S—— and “‘Sis’”’ Mc. 
Without further delay these two enthusiasts 
proceeded to the nearby barn of Mr. Isaac 
N and appropriated two of his best and 
gentlest ‘‘critters’”’ for the aforesaid purpose. 
There was much hilarity and genuine rejoicing 
when, a few minutes later, the entire party 
was on the west side of the creek. The horses 
were turned loose after having transported 
the party-goers across the creek and were 
soon back at the lot gate where they were 
welcomed by their anxious owner, who had 
suspected something wrong at the barn by 
the sound of hoofs, and was in waiting with 
shot-gun in hand when the animals returned. 
Circumstances led to the arrest of Bud and 
Sis early the next morning. At 1 P.M. of the 
same day they were arraigned before his 
honor, Squire William Mc., Justice of the 
Peace for the whole valley. 

After a brief trial Squire William made the 
following startling announcement of his find- 
ings in the case: 

“‘Stand up here, Bud, you and Sis.’’ The 
command being obeyed with fear and much 
trembling, his honor proceeded, ‘‘ You’ns has 
ben guilty of a mighty bad crime, and you’ns 
both orter know that I could send you to the 
penitentiary ef I want to. I'll find you, Bud, 
$2.75; $2. for the Court, 50 cents damage for 
Mr. N and 25 cents for the officer. Sis, 
you can go this time, but ef you’ns is guilty 
of sich agin, I’ll put it to you’ns as long as the 
law will lay iton. You’ns can both go now, 
Close the court, Mr. Officer.”’ 








Both Judges. — James C. Crawford, a reporter 
on one of the San Francisco dailies, related the 





following incident as having actually occurred 
before Judge Mogan. 

Andrew Judge, a former pugilist, charged 
with begging on Kearney street by Patrolman 
Teutenberg, smiled propitiatingly as he faced 
His Honor Mogan, who coldly inquired: 

‘“What’s your plea, Judge?”’ 

“T’ll tell you how it was, Judge 

“Are you guilty or not guilty, Judge?”’ 

“Tf you'll let me explain, Judge——”’ 

“Thirty days for you, Judge.” 

“Thank you, Judge.” 

‘**Don’t mention it, Judge.”’ 


” 








Legal Limitations. — Upon the trial of a per- 
sonal injury case wherein a young man sought 
to recover damages for a crushed and stiffened 
ankle, the result of being run over by the 
wheel of a freight car, which he was trying 
to couple to another car, in making a flying 
switch, one Dr. H was called by plaintiff 
to prove the extent of the injury. On his 
direct examination, the doctor had given 
strong testimony showing that the injury was 
permanent, and that it would permanently in- 
capacitate the young man for manual labor. 
The attorney for the railroad company under- 
took to break down the force of this testi- 
mony, and on the cross examination the fol- 
lowing took place. 

*“You say, doctor, this injury 1s permanent 
and will incapacitate the young man for man- 
ual labor. Is it not true that he could study 
law or become a doctor, and this injury not 
materially affect his success?’’ The doctor 
sat for a few seconds, which seemed, to the 
crowded court-room minutes, and then, with 
a genial glow suffusing his face, he looked at 
the attorney and said: 

‘Well, I don’t know, Mr. J-—. He may 
have brains enough to make a lawyer, but I 
don’t think he has got enough to make a 
doctor.”’ , 

Verdict and judgment for plaintiff for $8,000. 
And the funny part of it is, that the young 
man afterwards studied law and was admitted 
to the bar. He had great confidence in his 
doctor’s judgment on his limitations. 





Though by no means a wit even of the ju- 
dicial order, Sir Richard must be credited with 
an apposite pleasantry which, though well 
enough known among lawyers, may be nar- 
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rated for the benefit of the lay community. 
At the time when Vice-chancellor Bacon was 
one of his colleagues, Malins had before him 
some case in which one of the parties was of 
that order peculiarly obnoxious to the legal 
mind, namely, the ‘“‘cranky’’ litigant. In de- 
livering judgment, the Vice-chancellor felt 
himself constrained to take a view adverse to 
the claims set up by this individual, who de- 
termined to avenge himself for what he chose 
to consider a miscarriage of justice. Accord- 
ingly, one morning shortly after the judgment, 
he presented himself in court, and taking aim 
from amid the bystanders, hurled an over- 
preserved egg at the head of his oppressor. 
The Vice-chancellor, by ducking, adroitly 
managed to avoid the missile, which malo- 
dorously discharged itself at a comparatively 
safe distance from its target. ‘‘I think,” 
observed Sir Richard, almost grateful in spite 
of the lése majesté, for so apt an opportunity 
of qualifying as a judicial way, ‘‘I think that 
egg must have been intended for my brother 
Bacon.” 

Apropos of troublesome litigants, the days 
of Mrs. Weldon’s forensic feats are now far 
distant, and, sad to relate, her solitary reap- 
pearance, as is too often the case with retired 
“‘stars’’ was a dismal fiasco. But twenty 
years ago she was a power and something more 
in the High Court, in spite of public ridicule 
and professional prejudice scoring triumph 
after triumph, such as fall to the lot of few of 
even the most practiced advocates. One of 
her most effective weapons was her exquisitely 
modulated voice, which was capable of the 
subtlest inflection of scorn and irony that I 
have ever heard from human lips. It showed 
to particular advantage in one of the numerous 
actions which she successfully brought by rea- 
son of having been improperly placed in a 
private lunatic asylum by certain well-meaning 
but injudicious friends. The case was tried 
by a judge whose well-known proclivities for 
patrician society and surroundings rendered 
him occasionally a somewhat partial arbiter. 
In this instance his sympathies were from the 
first manifestly in favor of the defendants, 
while he displayed toward the plaintiff, who 
was as usual conducting her own case, a harsh- 
ness and brusquerie which were quite uncalled 
for. But judicial antipathies never greatly 





troubled Mrs. Weldon, who, as a litigant, had 
very soon discovered that a dead set by the 
judge, especially against a woman, not in- 
frequently results in enlisting the sympathies 
of the jury. Accordingly, after one or two 
ineffectual attempts on the part of the Bench 
to stifle the whole business, Mrs. Weldon was 
allowed to proceed. I did not hear much of 
her opening address, but was fortunate enough 
to be present during the first part of her ex- 
amination of Sir Henry de Bathe, the sub- 
stance of which, for the sake of convenience, 
I will give in dialogue form. It must be borne 
in mind that Sir Henry had once been one of 
Mrs. Weldon’s oldest friends, and that she 
was perfectly acquainted with all particulars 
as to his rank and status. 

Mrs. WELDON (to witness): [ believe your 
name is Sir Henry de Bathe? 

Sir Henry (with lofty indifference): Yes. 

Mrs. WELpon: A baronet? 

Sir Henry: Yes. 

Mrs. WE.Lpon: And formerly colonel com- 
manding the Scots Guards? 

Sir Henry (with a touch of self-compla- 
cency): Just so. 

Mrs. WEtpon: You are also, I believe, a 
county magistrate? 

Str Henry (with a bored air): Oh, yes. 

Mrs. WELpon: Anything else? 

Sir Henry (after.a pause): Not that I know 
of. 

Mrs. WELDON: Oh, come, Sir Henry de 
Bathe, just refresh your memory, please. 

Sir Henry (after a longer pause): I really 
can’t recollect. 

Mrs. WeEtpon: Dear me! And I should 
have thought it so very important! Come, 
now, have you never heard of St. Luke’s 
Asylum? 

Sir Henry (with an enlightened expression) : 
Oh, ah, yes; but I wasn’t thinking of that kind 
of thing, you know. 

Mrs. WEtpon: I can quite believe that. 
Well, now, tell my lord and the jury what your 
connection with St. Luke’s Asylum is. 

Str Henry: Well, I am one of the governors, 
you know. 

Mrs. WeEtpon: Exactly. You are one of 
the governors of St. Luke’s Asylum, which, I 
believe, is an asylum for sufferers from mental 
diseases? 








548 THE GREEN BAG 





Str Henry: I believe so. 

Mrs. WELDON: You only believe so! Come. 
Is it a fact or not? 

Str Henry: Oh yes; certainly. 

Mrs. WELDON: Well, now, will you tell us 
in what your duties as a governor of St. Luke’s 
Asylum consist? (An embarrassed silence, 
during which the witness rather nervotsly 
adjusts his necktie.) I am waiting, Sir Henry 
de Bathe, you are not going to let the jury 
infer that, although a governor of this impor- 
tant asylum, you are unable to give any ac- 
count of your duties? 

Sir Henry (after a further pause and almost 
agitated attention to the ends of his tie): Well, 
I—I—look in now and then, you know. 

Mrs. WELpDoN (with an inflection of con- 
sumate irony): You look in now and then! 
(To the jury.) I hope, gentlemen, you will 
appreciate the answer of the honorable baronet. 
Here is a person, who, being governor of a 
lunatic asylum, signed an order declaring me 
to be of unsound mind, and yet the only defi- 
nition he can give of his duties is that he ‘‘ looks 
in now and then!” 

(Sir Henry writhes, and the jury smile with 
a significant air of sympathy, which renders a 
verdict for the plaintiff a foregone conclusion.) 

I will close this chapter with an anecdote 
about another chancellor, Lord Cairns, which 
illustrates the wide divergency between pre- 
cept and practice. Some years ago I ordered 
some hosiery of an Oxford Street tradesman 
with whom I had not previously dealt, and 
happened to be at dinner when the articles 
were sent home, was rather annoyed at the 
messenger refusing to leave them without 
being paid. The next morning I called at the 
shop and expostulated at having been treated 
with what I considered scant ceremony. The 
proprietor politely apologized, but explained 
that he always made a practice in the case of a 
new customer of not delivering goods without 
payment, and proceeded to support his usage 
by declaring that it had been enjoined by no 
less a personage than Lord Chancellor Cairns, 
who, according to the hosier, had intimated in 
some case that if tradesmen left goods without 
waiting to be paid and afterward failed to get 





their money, they had only themselves to 
thank. ‘I read this,’’ he explained, ‘‘in some 
newspaper, and at once resolved that I would 
in future act on his lordship’s advice, at all 
events where new customers were concerned. 
Curiously enough, not long afterward, who 
should come into my shop but Lord Cairns 
himself, who ordered some shirts which, when 
made, were to be sent to his house on South 
Kensington. Accordingly, when they were 
ready I sent my man with them, and bearing 
in mind his lordship’s own excellent advice, I 
told him to wait for the money, which, to tell 
the truth, I was at the moment rather in want 
of. My man, accordingly, on delivering the 
shirts, presented the bill to the footman, re- 
questing that it might be paid. The footman 
at first seemed disposed to shut the door in his 
face, but on my messenger declaring that if 
payment was not made his orders were to take 
the parcel back, the man departed to consult 
the butler, who appeared on the scene, bursting 
with indignation, and ordered my messenger 
to be off. The man remaining obdurate, the 
butler departed in hot haste for the steward, 
or groom of the chambers, who raged even more 
furiously but to no purpose; my man standing 
firm. Finally this official departed, and after 
a short interval his lordship himself appeared, 
and hectored the man to such a tune that he 
finally capitulated and left the parcel minus 
the account. On hearing my man’s report of 
what happened, I wrote a most respectful letter 
to Lord Cairns, explaining that but for his own 
advice on the subject I should not have thought 
of requesting payment at the door; that, 
moreover, I really supposed (which is true) 
that he preferred to have this system adopted 
in his household; concluding with a hope that 
under the circumstances he would not be 
offended. However, added the disiilusioned 
hosier, ‘‘his lordship took no notice of my 
letter, and actually kept me waiting two years 
for the money.” 

Moral: Be chary of judicial precepts, ever 
when they emanate from a chancellor. 


From “ Personalia’”’ by ‘‘ Sigma” (Copyright, 
1903, by Doubleday, Page & Co.). 
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ACCIDENT INSURANCE. (DeEatH sy BLoop 
Po1sONING — BREACH OF THE PEACE) 
U.S.C.C., Dist. or SoutH CarRo.Lina, 

The holder of an accident policy, insuring against 
disability or death resulting from bodily injuries 
sustained through external, violent, and accidental 
means, became involved in an altercation with 
another person and struck him in the mouth with 
his fist. This caused an abrasion of the skin on 
the hand of insured, wherein microbes found 
lodgment and caused blood-poisoning, from which 
insured died. 

Quoting the definitions of the standard lexi- 
cographers, it is held that the death of insured 
resulted from accident; that is, something unfore- 
seen, unexpected, fortuitous, and not within the 
contemplation of the insured, nor the probable 
consequence of his act. 

It is also held that the mere fact that accused 
was, at the time he received the injuries, guilty 
of a breach of the peace, did not prevent a re- 
covery of the policy which contained no special 
clause vitiating it on that ground. Carroll et al. 
v. Fidelity & Casualty Company of New York, 
137 Federal Reporter, 1012. 


BAILMENTS. (MEaAsuRE oF CARE — FURNITURE 
Mover — Maticious Injury BY THIRD PER- 
SON) 

MissourI SUPREME COURT. 

The measure of responsibility incurred by a 
furniture mover, who agrees to transport furni- 
ture safely from one house to another, is deter- 
mined in Jaminet v. American Storage & Moving 

Company, 84 Southwestern Reporter, 128. It 

was shown that defendant corporation was en- 

gaged in the business of furniture moving, and 

contracted to move plaintiff's furniture for a 

certain price. Preliminary to the making of the 

contract, defendant’s agent stated that defendant 
previously had safely moved furniture for others, 
was responsible, and would move plaintiff’s furni- 
ture with care and deliver it safely. Defendant 
exercised due care in the transportation of the 
furniture, but a valuable picture was injured by 
the malicious act of a boy, who came past while 
the picture was standing by the sidewalk, and 
struck it so as to break the canvas. It was con- 
tended for plaintiff that in view of defendant’s 
statement that it would move the furniture with 
care and deliver it safely, it was subject to the 





liability of a common carrier. The court decides, 
however, that defendant only assumed the re- 
sponsibility of a bailee for hire and was only 
liable for the negligence of its servants, and that 
by agreeing to be responsible for the furniture, it 
did not warrant safe delivery at all events, and 
was not chargeable with the damage resulting 
from the wanton act of the boy. The analogous 
cases of Foster v. Essex Bank, 17 Mass. 479; 
Ames v. Belden, 17 Barb. 513; Stewart v. Stone, 
127 N.Y. 500, 28 N. E. 525, are referred to with 
approval, and a distinction is suggested between 
these and the apparently somewhat contradictory 
holdings in Drake v. White, 117 Mass. to and 
Harvey v. Murray, 136 Mass. 377. 


BANKRUPTCY. (PartNersHip— Stock Ex- 
CHANGE SEAT — OWNERSHIP) 
U.S.C.C. A. 2p Crrcuir. 

A slight extension of the principle heretofore 
decided in Page v. Edmunds, 187 U.S. 596, 23 
Supreme Court, 200, that property in a stock 
exchange seat vests in a trustee in bankruptcy, 
is contained in the case In re Hurlbut, Hatch & 
Company, 135 Federal Reporter, 504. There it is 
held that under certain circumstances a seat in a 
stock exchange, standing in the name of an in- 
dividual partner, may be partnership property and 
pass to the trustee in bankruptcy. The partner- 
ship articles provided that there should be con- 
tributed to the capital stock for the purpose of 
carrying on the firm, the seat in the New York 
Stock Exchange owned by one of the partners. 
This seat was to be regarded as capital, at an 
agreed valuation, and the firm was to pay the 
partner owning it interest at this valuation. The 
firm thereafter paid all dues and assessments 
chargeable against the seat, which were charged 
on the firm books as firm expense. These facts 
are regarded sufficient to show that the seat 
constituted firm property. 

The contention that the membership was a 
personal privilege and not property which the 
owner could have transferred to the trustee, is met 
by a quotation from the United States Supreme 
Court in Sparhawk v. Yerkes, 142 U.S. 1, 12 
Sup. Ct. 104, where it is said, that while such 
property is peculiar and in its nature a personal 
privilege, yet such value as it may possess, not- 
withstanding the restrictions to which it is sub- 
ject, is susceptible of being realized by the credi- 
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tors. Hyde v. Woods, 94 U.S. 523; People ex rel. 
Lemon v. Feitner, 167 N.Y. 1, 60 N.E. 265, and 
Matter of Hellman, 174 N.Y. 254, 66 N.E. 809, 
are cited in support of the holding that the seat 
was property of such a nature that it could be 
transferred to the trustce. 


BILLS AND NOTES. 
HOLDERS) 
N.Y. Sup. Cr., App. Div., 3p Dept. 
In Hathaway v. Delaware County, 93 New York 
Supplement, 436, it appeared that an ex-county 
treasurer, fraudulently pretending to act as a 
representative of the county treasurer, repre- 
sented that the county wished to borrow money 
from a certain bank and procured a draft payable 
to the county treasurer, which the latter in good 
faith, supposing that the ex-treasurer was the 
owner of the draft, received and accepted in dis- 
charge of the shortage in the ex-treasurer’s ac- 
counts. After the draft had been collected and 
its proceeds passed to the credit of the county, 
the bankers who drew it sought to recover from 
the county, on the ground that the fact that the 
draft was made payable directly to the county 
treasurer was notice of the irregularity in the 
procurement of the draft. In passing upon this 
claim, the court suggests that it seems to have a 
good deal of force, and says that if the question 
were a new one, they would be inclined to hold 
that upon its face such a draft discredits the 
claim that the alleged purchaser has any owner- 
ship in it, but that they consider themselves 
bound by the case of Goshen National Bank v. 
State, 141 N.Y. 379, 36 N.E. 316, where on a 
state of facts very much similar, it was held that 
the form of such a draft was not notice to the 
person to whom it was made payable, of any 
irregularity in the means by which the person 
having possession of the draft obtained it. 


(DraFts — Bona FIDE 





BRIBERY. (CoNstrRUCTION OF 
TENDER OF CHECK) 
U.S. D.C., NortHERN District New York. 
In United States v. Green, 136 Federal Reporter, 
618 (one of the cases growing out of the alleged 
bribery of George W. Beavers of the Postal De- 
partment), the Federal District Court for the 
Northern District of New York decides that the 
tendering by a person of his personal check, 
drawn on‘a bank and payable to an officer of 
the United States, to such officer with intent to 
thereby affect his official action, does not consti- 
tute the crime of bribery under Rev. St. § 5451 
(U.S. Comp. St. 1901, p. 3680), since such a check 
made and delivered for such an illegal purpose is 


STATUTE — 





void, and is not within any of the classes of instru- 
ments enumerated in the statute. The statute 
provides that every person who promises, offers, 
or gives, or causes or procures to be promised, 
offered or given, any money or other thing of 
value, or makes or tenders any contract under- 
taking obligation, gratuity, or security for the 
payment of money to any officer of the United 
States with intent to influence his decision or 
action, shall be punished, etc. 

After the citation of an almost infinite number 
of authorities, both text writers and cases, as to 
the meaning of the various terms used in the 
statute, it is decided, as above stated, that a 
check given under the circumstances mentioned 
does not fall within the description of any of the 
instruments mentioned in the statute, is not a 
thing of value, and hence the tendering of it not 
an infraction of the statute. , 


CARRIERS. (BAaGGaGE — PAPERS) 
MIssIssipPI SUPREME COURT. 
A recent contribution to the list of cases by 
which the term “baggage"’ is being defined by a 
process of exclusion, is that of Yazoo & Missis- 
sippi Valley Railroad Company v. Georgia Home 
Insurance Company, 37 Southern Reporter, 500, 
in which the Supreme Court of Mississippi holds 
that memoranda and papers in the possession of 
an agent, but relating exclusively to the business 
of his principal, and carried by the agent solely 
for business purposes, are not baggage when put 
by the agent in his trunk, and that in the absence 
of consent or custom of the railroad to accept 
such papers as baggage, no damage can be re- 
covered either for the loss of the papers or for 
delay in their shipment and delivery. The defi- 
nition of baggage given by Chief Justice Cockburn 
in Macrow v. Great Western Railway Company, 
L. R. 6 Q. B. 622, wherein it is said, that whatever 
the passenger takes with him for his personal use 
or convenience, according to the habits or wants 
of the particular class to which he belongs, either 
with reference to the immediate necessities or to 
the ultimate purpose of the journey, must be 
considered as personal baggage, is referred to as 
being as accurate a definition as can be found; 
and it is said that to hold that the papers under 
consideration constitute baggage would expand 
the definition of that word beyond anything 
warranted by any well-considered case. The 
cases of Staub v. Kendrick, 23 N. E. 79, and 
Gleason v. Goodrich Transportation Company, 14 
Am. Rep., 716, are referred to and distinguished 
from the case at Bar, in that in both of those 
cases the property destroyed was the property of 
the agent personally. 
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' CARRIERS. 


(VIOLENCE OF STRIKE SyYMPa- 
THIZERS — INJURY TO PASSENGER — LIABIL- 
ITY OF CARRIER) 

RHODE IsLAND SUPREME CouRT. 
Bosworth v. Union Railroad Company, 58 At- 
lantic Reporter, 982, holds that under the evi- 
dence in that case, a railroad company is not 
liable to a passenger injured by the unlawful acts 
of strikers and their sympathizers. Plaintiff was 
a passenger on a street car running between two 
towns, and was injured by a stone thrown by one 
of a mob of strike sympathizers. A strike had 
been on for several days accompanied by violence, 
but the mob had been suppressed in one of the 
towns, and cars were running regularly at the 
time. There was no indication of danger to 
plaintiff or the motorman as the car passed, until 
stones were thrown, except the presence of a 
large crowd of people on the street which might 
be regarded as indicating danger. Policemen were 
present, and though the preceding car had been 
stoned, such car was not in sight of the motor- 
man of the car on which plaintiff was riding at 
the time, and the stoning thereof was unknown 
to him. This evidence was held insufficient to 
show notice to the carrier that it was dangerous 
to run cars there. Two other questions of inter- 
est are decided in this case, to wit, that the court 
will take judicial notice of the historical fact that 
on the day of the injury, the Governor had 
ordered a military force to the town in question 
to preserve order and to restrain violence towards 
the property and employees of the railroad com- 
pany, and had issued a proclamation calling upon 
all persons riotously assembled to disperse, and 
also that these facts did not constitute notice to 
the company that it was dangerous to run its 
cars, but were rather an invitation to operate its 

road under the protection of the militia. 


CHECKS (Loss —ExeEcuTION oF DUPLICATE 
— LIABILITY OF INDORSER OF ORIGINAL 
CHECK) 


Texas Court or Civit APPEALS. 

The nature of a duplicate copy of a negotiable 
instrument executed in lieu of an original which 
has been lost, is very well illustrated in Lewis v. 
Commercial National Bank, 83 Southwestern 
Reporter, 423. A check was indorsed by the 
payee and by the indorsee again indorsed to a 
bank for collection. The bank lost it. After- 
ward the bank obtained a duplicate check which 
was indorsed by the payee of the original check. 
When the duplicate was presented for payment, 
the maker had no funds and the bank sued the 
payee. Under these circumstances, it is held 
that the payee’s indorsement of the duplicate 





check did not change his relation to the original, 
or create any liability on the duplicate other or 
different from the liability he assumed by indorse- 
ment of the original, and as the laches of the bank 
in failing to present the original within a reason- 
able time prevented it from enforcing the payee’s 
liability on that check, he was not liable on the 
duplicate. 


CONTEMPT. (Liset or Court — PuBLicaTION 
AFTER TERMINATION OF CAUSE) 
VirGINIA CouRT OF APPEALS. 
In Burdett v. Commonwealth, 48 Southeastern 
Reporter, 878, the Supreme Court of Appeals of 
Virginia holds that where one convicted on a 
criminal prosecution publishes a libelous article 
concerning the conduct of the judge in the case, 
the court has power to punish him for contempt, 
though the cause has ended by entry of judgment 
and satisfaction thereof. It is conceded that 
there are a large number of cases outside of Vir- 
ginia which hold that courts are without authority 
to punish as a contempt a publication with re- 
spect to an ended cause. Blackstone’s definition 
of contempt, as speaking or writing contemptu- 
ously of the court or judge’s act in their judicial 
capacity, and the definition contained in Cyc. 
vol. 9, p. 6 of a constructive contempt, are quoted 
to show that publications, concerning the court 
with respect to a cause, may constitute contempt 
and be punished as such after the termination of 
the cause. A number of other cases including the 
recent Missouri case of State v. Shepherd, 76 S. W. 
79; Dandridge’s case, 2 Va. Cases 417; State v. 
Morrill, 16 Ark. 384; Pryor’s case, 18 Kan. 72, 
Wooley’s case, 11 Bush. 95; Chadwick’s case, 
67 N. W. 1072, are cited as holding in a general 
way the doctrine, that by the common law courts 
possess the power to punish for contempt, for 
libelous articles upon their proceedings, pending 
or past. Incidentally, it is also held that a sum- 
mary punishment as for contempt for the publi- 
cation of a newspaper article is not an invasion 
of the liberty of the press. 


DEEDS. In Es- 
CROW) 
New York SupREME Court, TRIAL TERM. 
A husband executed a deed conveying property 
to his wife, and placed it in escrow to be de- 
livered to the grantee, if the grantor got drunk 
again. The grantor did get drunk again, but at 
the time of his death, the deed had not been 
delivered. This, it is held, was not a delivery in 
escrow, because not made pursuant to any valid 
contract, and not depending upon any condition 


(CONSIDERATION — DELIVERY 
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to be performed by the grantee. Though the 
husband had a perfect right during his life to 
give the property to the wife for any considera- 
tion or without any consideration; nevertheless, 
it is argued, that as he did not deliver the deed 
but simply agreed to deliver it, this agreement 
was not enforceable unless based on a considera- 
tion. No consideration, it is pointed out, exists 
in this case, the wife not agreeing to do anything, 
but merely receiving the benefit if the husband 
got drunk. It is also stated that while a court of 
equity will many times sustain transfers by the 
husband to the wife on account of the duty and 
obligation for the support and maintenance of 
the wife, it is against public policy to have these 
agreements in a family, by which each may forfeit 
to the other all or part of his or her property on 
account of certain shortcomings which he or she 
may have. This, it is said, sets each party in a 
position of benefiting by the frailties and mistakes 
of the other, and cannot be sustained on the 
theory of public policy. Bosea v. Lent, 90 New 
York Supplement, 41. 


ELECTIONS. (BaLLots — DISTINGUISHING 
Marks — INDORSEMENT BY JUDGE) 
SuPpREME CourtT OF ILLINOIS. 

Choisser v. York, 71 Northeastern Reporter, 940, 
contains a holding that the distinguishing marks 
which will invalidate a ballot need not necessarily 
be placed on the ballot itself. It appeared in 
that case that when the votes of a precinct were 
counted, three democratic ballots had folded in 
them pieces of colored paper, and that at the 
polls a person working for the democratic ticket 
exhibited pieces of paper of that color and stated 
that any one voting such ticket, with such colored 
paper therein, would receive two dollars the next 
day at a certain store. These colored papers were 
held to be distinguishing marks justifying the 
rejection of the ballot. 

It is also decided in this case, that the pro- 
vision of the Illinois statute, that one of the 
judges shall give a voter a ballot on the back of 
which such judge shall indorse his initials, is not 
satisfied by the use of a stamp bearing the initials 
of one of the judges. 


EVIDENCE. (EFFECT OF UNCONTROVERTED 
TESTIMONY — Suspicious CIRCUMSTANCES) 

SoutH Daxota SUPREME Court. 

The fact that mere circumstances may have an 
effect, which is practically equivalent to probative 
force, is well illustrated by Iowa State Bank of 
Ottumwa v. Sherman & Bratager, 103 Northwest- 
ern Reporter, 19... It there appeared that a bank 
had discounted a note for a corporation, and in 











an action on the note it was contended that the 


transfer was not in good faith. There was no 
evidence with respect to the transaction, except 
that given by the president and cashier of the 
bank who testified that it was in good faith. It 
appeared, however, that the president was the 
treasurer and a director and stockholder in the 
corporation, and that the cashier was secretary of 
the corporation and a stockholder therein, and 
that the note was discounted without inquiry and 
its proceeds placed to the credit of the corpora- 
tion against which there was a large over-draft. 
These facts, it is held, were sufficient in spite of 
the uncontroverted testimony of the president 
and cashier, to justify submission to the jury of 
the question whether the transfer of the note 
was bona fide. 


(FuTuREs — Pur- 
PROTECTION OF 


GAMBLING CONTRACTS. 
CHASE ON MARGIN FOR 
LEGITIMATE BUSINESS) 

NortH CAROLINA SUPREME Court. 

North Carolina Laws 1899, p. 233, ¢. 221, 
prohibited in effect all wagering contracts or 
betting on the rise or fall in the prices of any 
commodity, with the intention that instead of 
delivery there should be paid merely the differ- 
ence between the contract price and the market 
value of the article on the day specified. Under 
this statute it is held that a dealer in wholesale 
merchandise, who purchased pork on margin 
merely to protect his contract with customers 
and with no intention to require actual delivery, 
is indictable. This sort of transaction would 

seem to come very near to being, in its effect, a 

sort of insurance. A merchant who desires to 

protect himself in this manner may, however, find 
some consolation in the further holding that, 
where a person engaged in business buys or sells 
futures to avoid risks in his business by reason of 
possible fluctuations in the commodities which he 
needs in the ordinary course of his business, 
retaining in good faith the right to call for de- 
livery, and there is no intention not to exact 
delivery, the contract is valid, though he may 
think it probable that he will not need to call 
for delivery. Such contract is authorized by 

Laws 1905, c. 538, § 7, permitting persons engaged 

in manufacturing or wholesale merchandising to 

purchase or sell the necessary commodities re- 

quired in their business. State v. Clayton, 50 

Southeastern Reporter, 866. 


INSANE PERSONS. (HvusBAnp’s LIABILITY 
FOR SUPPORT OF WIFE) 

WISCONSIN SUPREME COURT. 

One of the few cases dealing directly with the 
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common law liability of a husband to support his 
wife while she is an inmate of an insane asylum, 
is the recent one of Richardson v. Stuesser, 103 
Northwestern Reporter, 261. After laying down 
the preliminary propositions that the common law 
liability of the husband to support his wife does 
not extend to supporting her outside the matri- 
monial home reasonably chosen by him, unless he 
refuses to do so there or she resides away there- 
from by his consent, and that such common law 
liability cannot be extended by implication from 
the written law as to the support of other persons 
but can only be extended by a statute plainly so 
intended, it is held that where a wife, as a charity 
to her and protection to others, is, by due process 
of law, taken from the matrimonial home and 
confineti in an asylum for the insane, and the 
husband submits, or even takes the initiatory 
proceedings ‘to secure for her the benefit of the 
public charity, there is no element of refusal by 
him to support her at the matrimonial home, or 
consent by him to her absence therefrom within 
the common law rule rendering him liable under 
such circumstances for her support outside the 
home. The majority of the cases touching on the 
same or analogous points are cited in the opinion, 
among them being the following: County of Dela- 
ware v. McDonald, 46 Iowa, 170; Board of Com- 
missioners of Noble County v. Schmoke, 51 Ind. 
416; Board of Commissioners of Switzerland 
County v. Hildebrand, 1 Ind. 555; Board of Com- 
missioners of Marshall County v. Burkey, Adm’r, 
t Ind. App. 565, 27 N. E. 1108; Davis v. St. 
Vincent’s Inst. for Insane, 61 Fed. 277, 9 C. C. A. 
501; Watt v. Smith, 89 Cal. 602, 26 Pac. 1071; 
Wray v. Wray, 33 Ala. 187; Board of Supervisors 
v. Budlong, 51 Barb. 493; Goodale v. Lawrence, 
88 N.Y. 513, 42 Am. Rep. 259, overruling Goodale 
v. Brockner, 25 Hun, 621; City of Bangor v. 
Inhabitants of Wiscasset, 71 Me. 535; Senft v. 
Carpenter, 18 R.I. 545, 28 Atl. 963; Howard v. 
Whetstone Township, 10 Ohio, 365; Trustees of 
Springfield Township v. Demott, 13 Ohio, 104; 
Baldwin v. Douglas County, 37 Neb. 283, 55 N.W. 
875, 20 L. R. A. 850. 


INSURANCE. (EmpLoyers’ 
RicHts oF EMPLOYEE) 

TENNESSEE SUPREME Court. 

The rights of the insured in an employers’ 

liability policy in the various forms in which such 


LIABILITY — 


. policies are usually written, is considered in Finley 


v. United States Casualty Co., 83° Southwestern 
Reporter, 2. It is there held that the amount of 
such a policy, if issued directly against liability, 
becomes an asset of the insured immediately upon 
the happening of the event upon which liability 





depends, and upon the giving of such notice as 
the policy provides for, and that it may then be - 
assigned by the assured or taken forhis debt. But 
where the policy insures against damage by reason 
of liability, the amount of the insurance does not 
become available until assured has discharged the 
liability, and not even then available unless proper 
notice has been given as provided in the policy. 
In this case the insured employer compromised a 
claim against the company pending an action by 
an injured employee for damages, and the employee; 
after obtaining judgment against the employer, 
sought to recover from the insurance company on 
the ground that the policy inured to his benefit. 
In either form of policy it is held that this con- 
tention is unsound, and that neither under a 
policy insuring directly against liability nor under 
one insuring against loss or damage by reason of 
liability, is the employee in privity with the parties 
to the contract. 


INTOXICATING LIQUORS. (REGULATION oF 
SALE — SEATS IN SALOONS) 
ARKANSAS SUPREME Court. 
A statute conferring power on cities to license, 
regulate, tax, or suppress drinking houses and 
dram-shops, is held in Pate v. City of Jonesboro, 
to justify the enactment of an ordinance forbid- 
ding the keeping of chairs or anything for per- 
sons, except the bar-tender or proprietor, to sit 
on in saloons. The work of Judge Dillon on 
Municipal Corporations, Commonwealth v. Casey, 
134 Mass. 194, and Robinson v. Haug, 71 Mich. 
38, 38 N. W. 668, in which practically similar 
regulations find support and approval are cited as 
authority for the holding. 


LIBEL. (PuBLIsHING WHITE MAN as NEGRO — 
EFFECT OF THIRTEENTH, FOURTEENTH, AND 
FIFTEENTH AMENDMENTS) 

SouTH CAROLINA SUPREME CouRT. 
It has long been held in South Carolina that to 
call a white man a negro is actionable per se. 

Wood v. King, 1 Nott & McCord, 184; State v. 

Farley, 4 McCord, 317. It is said in Flood wv. 

News & Courier Co., 50 Southeastern Reporter, 

637, that neither the Thirteenth Amendment of 

the Federal Constitution, abolishing slavery, the 

Fourteenth Amendment, providing that all persons 

born or naturalized in the United States and sub- 

ject to its jurisdiction are citizens, and that no 
state shall abridge their privileges or deny the 
equal protection of the law, nor the Fifteenth 

Amendment, providing that the rights of citizens 

shall not be abridged on account of race, color, 

or previous condition of servitude, have destroyed 
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the force of the older holdings, making the publi- 
cation of a white man as a negro a libel. 


LOTTERIES. (GveEssinc Contests — EguitT— 
ABLE JURISDICTION) 
Oxn10 SUPREME Court. 
In Stevens v. Cincinnati Times-Star Co., 73 
Northeastern Reporter, 1058, the Supreme Court 
of Ohio holds that a guessing contest instituted 
by a newspaper company by which persons are 
invited to deliver to the company fifty cents each, 
of which twenty-four cents was for payment of a 
subscription to the paper and twenty-six cents 
for the privilege of making a guess upon the vote 
for a state officer to be chosen at an approaching 
election, the guesser coming nearest to the actual 
total vote cast to receive a money prize from the 
fund equal to one tenth thereof, and others next 
nearest to receive from the fund lesser money 
prizes, is within the condemnation of the statutes 
of Ohio against lotteries and schemes of chance, 
and is an unlawful enterprise. It is also decided 
that a similar scheme involving the same amount 
of payment by each person, but differing from 
the former in that there was to be no subscription 
to a paper, the prizes promised being definite 
amounts from $5,000 down to $2.00, was equally 
unlawful. But while the plaintiff in this case 
succeeded in vindicating a most admirable prin- 
ciple of the law, his triumph is somewhat shorn of 
practical results by the further decision that one 
who delivered fifty cents to the company, under 
the before-mentioned plan, has no standing in a 
court of equity to maintain an action for injunc- 
tion and a receiver, on the claim that the money 
paid by himself and other contributors, amount- 
ing to $200,000 or over, constituted a fund equit- 
ably belonging to all who had made guesses and 
paid money. 


MASTER AND SERVANT. (INTERFERENCE 
WITH RELATION — PRocURING DISCHARGE — 
CoNTRACT WITH LaBoR UNION) 

MASSACHUSETTS SUPREME JUDICIAL CouRT. 

The right of a labor union, acting under a 
contract with an employer, which obligated the 
latter to employ only union workmen, and to 
discharge such as refuse to join the union, to 
insist upon performance of the contract as against 

a non-union workman, who of course was not a 

party thereto, is denied in Berry v. Donovan, 

74 Northeastern Reporter, 603. It is incidentally 

decided that one has an inherent right to dispose 

of his labor, which can only be legally interfered 
with by one acting in the exercise of an equal or 
superior right which comes in conflict therewith, 





and that an intentional interference with such 
right without legal justification is malicious in 
law, even if it springs from good motives and is 
without express malice. What would seem to be 
the real essence of the decision, is the argument 
in answer to the contention that procuring the 
discharge of a non-union workman, is justifiable as 
a kind of competition, to wit, competition be- 
tween employers and employed, in the attempt of 
each class to obtain as large a share as possible 
of the income from their combined effort. It is 
pointed out that the gain which a labor union 
may expect to derive from inducing others to join 
it, is not an improvement to be obtained directly 
under the conditions under which the men are 
working, but only added strength for such con- 
tests with employers as may arise in the future; 
and it is held that an object of this kind is too 
remote to be considered a benefit to business, 
such as to justify the infliction of intentional 
injury upon a third person for the purpose of 
obtaining it. 


MUNICIPAL CORPORATIONS. (LoweErincG 
GRADE IN STREET — DamMaGEs — EVIDENCE 
— Morta.ity TABLEs) 

“WASHINGTON SUPREME Court. 
A rather curious theory as to the measure of 
damage in an action against a municipal corpora- 
tion for lowering the grade in front of property 
abutting on a street, is illustrated by an offer of 
evidence in the case of Swope v. City of Seattle, 
78 Pacific Reporter, 607. At trial the plaintiffs 
offered in evidence, mortality tables for the pur- 
pose of showing the expectancy of their respective 
lives, as a basis for the determination of the length 
of time during which the extra burden placed on 
them in the use of their home would obtain, and 
the extra steps plaintiffs would be obliged to climb 
for ingress from the street. Without argument or 
citation of authority the court’s ruling, excluding 
the evidence is sustained, the supreme court 
contenting itself with observing that plaintiff's 
counsel had not mentioned any rule of law, vio- 
lated or ignored by the ruling, and that it would 
seem to require no extended argument to demon- 

strate its propriety. 


| NEGLIGENCE. (Proximate Cause — Burn- 


ING OF Vacant Hovse) 
VIRGINIA SUPREME CouRT OF APPEALS. 
A house located in a negro community was 
abandoned by the lessee before the expiration of 
the term. When he moved out, the lessee left an 
up-stairs door unlocked, and some three weeks 
after it was vacated the house was burned. 
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There was testimony that a certain negro had 
been seen passing in and out of the house several 
times before the fire. There was no evidence that 
the tenant had anything to do with the fire, unless 
his negligence in leaving the door unlocked and 
thus affording an opportunity for third persons to 
enter and set fire to the house was to be regarded 
as the proximate cause of the fire. This the 
court denies, citing Connell v. C. & O. Ry. Co., 
93 Va. 57, 24 S. E. 467; Fowlkes v. Southern 
Ry. Co., 96 Va. 743, 32 S. E. 464; Watts v. South- 
ern Bell Tel. Co., 100 Va. 45, 40 S. E. 107; and 
Standard Oil Co. v. Wakefield, 102 Va. 824, 47 
S.E. 830, upon the general doctrine of proximate 
cause. These cases announce the principle that 
to warrant a finding that negligence or an act 
not amounting to wanton wrong is the proximate 
cause of an injury, it must appear that the injury 
was the natural and probable consequence of the 
negligence or wrongful act, and that it ought to 
have been foreseen in the light of the attending 
circumstances. Under these principles it is con- 
cluded that it cannot be maintained that the 
natural and expected result of leaving the up-stairs 
door of an empty house unlocked is, that some 
one who has no right there will enter the house 
and burn it and that the act of a third person 
was the efficient, intervening, and proximate cause 
of the damage, so that the tenant, if negligent, 
was not liable. Winfree v. Jones, 51 Southeastern 
Reporter, 153. 


PHYSICIANS.’ (Assautt — UNAUTHORIZED SuUR- 
GICAL OPERATION) 

MINNESOTA SUPREME Court. 

A physician was consulted concerning a diffi- 
culty affecting the patient’s right ear. After ex- 
amining the organ, the physician advised an opera- 
tion to which the patient consented. After being 
placed under the influence of anesthetics, and 
when the patient was unconscious therefrom, the 
physician examined her left ear and found it in a 
more serious condition than her right, and in 
greater need of an operation. He called the at- 
tention of the patient’s family physician to the 
conditions he had discovered, and it was finally 
concluded that the operation should be performed 
upon the left, instead of the right ear, to which 
the family physician made no objection. The 
patient had not previously experienced any dif- 
ficulty with her left ear and was not informed, 
prior to the time she was placed under the influ- 
ence of anesthetics, that any difficulty existed with 
reference to it, and, she, of course, did not consent 
to an operation thereon. The action of the 
physician was held to constitute in law an assault 
and battery, unless a consent by the patient 





could be implied from circumstances, and this, 
under the evidence, was held to be a question for 
the jury. Mohr v. Williams, 104 Northwestern 
Reporter, 12. 


PUBLIC NUISANCE. (Street Fair — Power 
oF City CouNCcIL) 
GEORGIA SUPREME Court. 
In City Council of Augusta v. Reynolds, 50 
Southeastern Reporter, 998, the Supreme Court 
of Georgia announces that a fair, occupying, for 
over a week, seventy or eighty feet in width and 
four blocks in length of an important business 
street in the city, and consisting of numerous 
tents, inclosing shows and exhibitions, in front 
of which are stationed men blowing horns and 
talking through megaphones to attract atten- 
tion, together with various other stands, booths, 
structures, Ferris wheels, merry-go-rounds, and 
other devices for amusement for the public and 
profit to the owners, a company of state militia, 
is a public nuisance of a most aggravated nature. 
Some of the old English cases which held that a 
fair in a highway is permissible, for example, 
Elwood v. Bullock, 15 L. J. N. S. and King v. 
Smith, 4 E. S. P. 109, are referred to, and it is 
shown that the rule in those cases was based upon 
the existence of an immemorial custom in addition 
to which, it is to be remarked, that the old Eng- 
lish fairs were very different enterprises from the 
one described. It is also held that there is noth- 
ing in an ordinary city charter which permits 
the city authorities to grant the use of its streets 
for the operation of an enterprise-of the nature 
described. 


PUBLIC SCHOOLS. (ReELicious ExERcisEs — 
READING OF SCRIPTURE) 

KENTUCKY CourT OF APPEALS. 

Hackett v. Brooksville Graded School District, 
87 Southwestern Reporter, 792, is a recent au- 
thority for three different and interrelated prop- 
ositions, relative to religious worship in public 
schools. It is held that a prayer offered at the 
opening of a public school, imploring the aid and 
presence of the Heavenly Father during the day’s 
work, asking for wisdom, patience, mutual love, 
and respect; looking forward to a heavenly re- 
union after death, and concluding in Christ’s 
name, is not sectarian and does not make the 
school a sectarian school within the provision of 
the Kentucky constitution, prohibiting the ap- 
propriation of educational funds for the support 
of sectarian schools. It is likewise decided that a 
public school, opened with prayer and by reading, 
without comment, of passages from King James’ 
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translation from the Bible, during which time 
pupils are not required to attend, is not a place 
of worship, nor its teachers ministers of religion, 
within the constitutional provision declaring that 
no person shall be compelled to attend any place 
of worship, or contribute to the support of a 
minister of religion. The question which the 
court regards as being of chief importance, is 
whether or not the King James’ translation of the 
Bible is a sectarian book, so that its reading 
would constitute sectarian instruction within the 





meaning of the constitutional provision, that no 
books of sectarian character shall be used in any 
common school nor any sectarian doctrine be 
taught therein. In support of the decision in the 
negative, a number of cases are cited, among 
them Vidal v. Girard’s Ex’r, 2 How. 127; Donahoe 
v. Richards, 38 Me. 379; Spiller v. Inhabitants of 
Woburn, 12 Allen 127; Pfeiffer v. Board of Edu- 
cation, 77 N. W. 250; Moore v. Munroe, 20 N. W. 


275; McCormick v. Burt, 95 Ill. 263. 





NEW BOOKS RECEIVED 


INTERSTATE COMMERCE. By Frederick N. 
Judson. Special counsel (1905) of the U. 
‘S. Government, in alleged violations of the 
Interstate Commerce Act. T. H. Flood & 
Co., Chicago, Ill., 1905. Price $5.00. 


Justice 1x Corontat Vircinia. By Oliver 
Perry Chitwood. One of the Johns Hopkins 
University Studies. The Johns Hopkins 
Press, Baltimore, 1905. 


LEGISLATION AGAINST SPECULATION AND GAM- 


BLING IN THE ForMS OF TRADE. By T. 
Henry Dewey. Baker, Voorhis & Co., New 
York, 1905. 


ADMINISTRATION UNDER 
By Percy Lewis Kaye. 


ENGLISH COLONIAL 
Lorp CLARENDON. 


One of the Johns Hopkins University 
Studies. The Johns Hopkins Press, Balti- 
more, 1905. 


JAPANESE Law. 
Z. P. Maruya & Co., 


ANCESTOR-WORSHIP AND 
By Nobushige Hozumi. 
Ltd., Tokio, 1905. 


THE AMERICAN JupiciARY. By Simeon E. 
Balduein. The Century Co., New York, 
1905. 

CALENDAR OF AMERICAN JEWISH CasEs. By 
Albert M. Friedenberg. The Lord Baltimore 
Press, Baltimore, Md., 1905. 

THE NEGOTIABLE INSTRUMENTS Law: ITs 


HisTORY AND ITS PRACTICAL OPERATION. 
By Amasa M. Eaton, President of the Con- 
ference of Commissioners on Uniformity of 
Legislation. Reprinted from Michigan Law 
Review. 





DrRaFT OF AN ACT FOR CODIFYING THE LAW 
RELATING TO THE SALE OF Goons. As re- 
vised after consultation with the commis- 
sioners on Uniform State Laws. Prepared 
by Samuel Williston. Reprinted from Trans- 
actions of American Bar Association. 


INTERNATIONAL, CIVIL, AND COMMERCIAL LAW 
AS FouUNDED UPON THEORY, LEGISLATION, 
AND Practice. By T. Meili, Professor at 
the University of Zurich. Translated with 
additions of American and English Law. 
By Arthur K. Kuhn. The Macmillan Com- 
pany, New York, 1905. Price $3.00, net. 


THE Civit CoDE OF THE REPUBLIC OF PAN- 
AMA AND AMENDATORY Laws. Translated 
by Frank L. Joanninit. (This is said to 
be the first civil code of a Latin-American 
country to be translated into English.) 
Isthmian Canal Commission, Washington, 
D.C., 1905. 


UNIFORMITY OF LEGISLATION. By Amasa 
M. Eaton. Reprinted from Proceedings of 
the Missiouri Bar Association. 


LEADING CASES IN THE BIBLE. By David W. 
Amram. Julius H. Greenstone, Philadelphia, 


1905. 


OFFICIAL REPORT OF THE UNIVERSAL CoNn- 
GRESS OF LAWYERS AND JuRISTS AT ST. 
Louis IN SEPTEMBER, 1904. Edited by the 
Secretary of the Congress. Copies may be ob- 
tained of V. Mott Porter, 220 N. Fourth St., 
St. Louis, Mo. 
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